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elected in 1898 


tember 18, 1857 


He was born at Lisbon, Ohio, Sep- 
and was educated at Western Re 
serve University, receiving the degree of A.B. in 
1877, and A.M. in 1880. He 
Bar in 1878 and practiced law successively at Lis- 
He was United 
States District Judge for the northern district of 
1914-1916, and 
Justice of the United States Supreme Court on July 


14, 1916. 


was admitted to the 
bon, Youngstown and Cleveland. 


Ohio in was appointed Associate 


The Great Expedition 


HE trip of the four hundred lawyers from the 


East and Middle West on three long special 
trains from Chicago to San Francisco, together 
with the return of a large proportion of them on a 
special train passing through the Canadian Rockies, 
bids fair to go down in the history of the Assoct- 
ation as The Great Expedition. The organization 
and execution of this plan were both eminently suc- 
cessful. By means of it a large number of the dele 
gates attending the meeting had opportunities for 
getting better acquainted before arrival. The route 
selected was one which afforded the best opportu- 
nities. for sight-seeing, and the delegates were the 
recipients of appreciated attentions from their pro 
fessional brethren at various points along the route. 
[he stops at Colorado Springs, Salt Lake City and 
Yellowstone Park were all thoroughly enjoyed. On 
the return trip a day was spent at Portland, where 
the Oregon and Multnomah County Bars took the 
travellers on a trip over the magnificent Columbia 
A stop 
was made at Seattle of only an hour or so, but the 


River Highway, and gave them a barbecue. 


lawyers of that city were on hand with their auto 
mobiles and gave them a delightful drive about the 
city. At Vancouver they were given a luncheon 
by the Canadian Bar 


Thet 


Association, which was then 


on through the Canadian Rock 
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ies, with brief stops to view the beauties of Glacier, 
Lake Louise and Banff. Arriving at Minneapolis, 
the party found themselves the object of still further 
attentions. Their professional brethren of Minne- 
apolis and St. Paul left nothing undone to make 
their stay in those cities pleasant. At Minneapolis 
the visitors were taken in charge on their arrival 
by local members of the American Bar Association 
and carried to a hotel. In the afternoon they were 
given an automobile tour around the city, ending 
at the Minikahda Club, where dinner was served, 
followed by dancing. In St. Paul there was a re- 
ception to visitors by the Ramsey County Bar As- 
sociation, and a luncheon by the same organiza 
tion. At 2:30 the guests were taken by automo 
bile for a drive terminating at Mr. Cordenio A. Sev- 
erance’s country place “Cedarhurst,” where supper 
was served. The party was then taken back to 
the train in automobiles. On arriving in Chicago, 
instead of being tired out, as is usually the case 
after such a long trip, the delegates were all in the 
best of health and spirits, and felt that the expedi 
tion had been greatly worth while. 

In this connection it may be stated that M: 
Thomas Francis Howe, of Chicago, chairman of the 
committee charged with the responsibility of or 
ganizing and conducting the expedition, was pre 
sented at San Francisco with a Swiss watch as a 
token of the appreciation of his fellow travelers. 
Other members of the committee were given gold 
collapsible fountain pens. The presentation occur 
red during the banquet of the American Bar Asso- 
ciation, and the speech was made by Mr. Josiah 
Marvel, of Delaware, who told how the idea of the 
expedition had grown from a very little germ to a 
great accomplishment 


Progress at Herrin 


HE activity of Attorney General Brundage, of 

Illinois, backed by a movement on the part of 
the Chamber of Commerce of the State to pfovide 
the prosecution with sufficient funds for its work. 
and by an outraged public sentiment in this state 
and elsewhere, has resulted, up to the date of this 
note, in the finding of fifty-eight indictments for 
murder or conspiracy to murder and the arrest of 
many of those so charged. The grand jury is com- 
posed wholly of farmers. The local opinion at one 
time seems to have been that the investigation 
would probably not result in action, but the return- 
ing of indictments and the expression of a wish on 
the part of the foreman to continue investigation 
further have naturally dissipated all such ideas. In 
addition to evidence sufficient to justify indictments 
for murder, the grand jury is said to have evidences 
of perjury against a number of witnesses, and some 
indictments on this ground may later be returned 
Attorney General Brundage is being assisted by 


Mr. C. D. Middlekauff, a special assistant “bor- 
rowed” from United States Attorney General 
Daugherty. In explanation of his activity the IIli- 


nois Attorney General stated some time since that 
his department had been at work aggressively and 
constantly ever since there was an indication “that 
local authorities could not handle the situation with- 
out assistance. It is not the duty of the Attorney 
General to conduct investigations and prosecutions 
of this character under normal conditions, but we 





have found it necessary to take up this matter just 
as we took up the race riots in East St, Louis, and 
we shall handle it just as effectively, we hope, as we 
did those riots.” 


Solicitor General Beck’s Reception in France 


'y our August issue, mention was made of the 
series of lectures on the American Constitution 
delivered by Solicitor General Beck in London, and 
the distinguished audience which went to Gray’s 
Inn to hear him. A copy of Le Matin, which has 
come to hand, shows that Mr, Beck was also the 


object of special attentions in Paris. In point of 
fact, acording to this newspaper, the Cour de 


Cassation paid the American Solicitor General an 
honor without precedent in its judicial annals on 
the occasion of his visit to its chambers. On his 
entrance the debates were interrupted, and M. Me 
rillon, the Procureur General, invited the distin 
guished visitor to come into the enclosure where 
the court was sitting and to take a place at their 
side. Whereupon First President Sarrut, address 
ing Mr. Beck, said that the Court of Cassation was 
happy to salute him, and that it greeted in him, not 
only the high official but also one of the first of 
those thanks to whose efforts the Republic of the 
United States had come to join itself to France in 
the war of right and justice. The Batonnier of the 
order of advocates, who was present, rose and de 
clared that all the bar associated itself with the 
tribute just rendered. Mr. Beck made a fitting re- 
sponse in which he evoked the memory of the com 
radeship of the great war. He then went to an 
other hall of the Court of Cassation where he held 
a “conference” on the Supreme Court of the United 


States before a very numerous audience. ‘This 
meeting was presided over by M. Larnaude, Dean 
of the Faculty of Law. Before going to the Court 
of Cassation Mr. Beck was the guest of the Min- 


ister of Justice, Louis Barthou, at breakfast at 
which Marshal Foch, and other distinguished men 
were present, 


Chief Justice Taft's Address 


At the end of each annual meeting the JouRNAI 
is confronted with an embarrassment of riches in the 
form of interesting and able addresses which the Bar 
is eager to read in full. Some are printed in this issue, 
and others will appear in the October number. The 
address of Chief Justice Taft will appear next month, 
it having been unfortunately impossible to get a re- 
vision of his remarks in time for thi 


ber. 


WHERE THE JOURNAL IS ON SALE 
The American Bar Association Journal is on sale at the 
following places: 
New York—Brentano’s, Fifth Ave. & 27th St. 


Chicago—A. C. McClurg & Co., 218 So. Wabash Ave. 
P. O. News Company, 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co, 934 
Fifteenth St. 


Los Angeles, Calif.—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 


Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 
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THE CONSTITUTION AND INDIVIDUALISM 





kur Governmental System, By Protecting Rights of the Individual and Thus Giving Free Rein 
to the Genius of a Virile People, Has Produced Happiness and Well-Being, Exer- 
cised a Helpful Influence Abroad, and Must Be Defended Against Open or 
Insidious Enemies 


By CorDENIO A, SEVERANCE 


Pres 


HE American Bar Association is meeting today 
in the city of the Argonauts. For the second time 
in its history it has come nearly half way across 
e United States Although still much further from 


fanila or the extret yf the Aleutian Islands than 
om Maine, it has made a fair start.’ Its meeting place 
in a city that both historically and in the present 
pifies the American spirit that has made our nation 
. great This city, from the time of the American 


ccupation, while engagingly cosmopolitan, has always 
en dominated by the strong, virile people of our race. 
reason of its beauty and charm, its glorious moun- 

| 


ins and lovely valleys, we are too apt to think of 
ilifornia only as a land of romance and ease and 
Ice far niente Creator did much for this 
armed region, but the pioneer American men and 
omen who painfully toiled across the burning deserts 
nd over the snow-capped mountains, or across the 
iasmic Isthmus, laid the foundations, and their 
lescendants have reared the superstructure which 
ikes California today not only a beauty spot, but a 
reat commonwealtl [he mountains and the valleys 


were not newly discovered 


descendants of the people 


vere alwavs here hey 

n 1849. The people or the - 

f a great European nation, at one time the mistress of 

early all of the At arrived long before. But 
l 1 and the free 


eTICAS 


American civilizatior 


t was only when 
onstitution and laws of our country came to bless this 

land that the real California as we know it today, had 
ts birth. From that time this great state has unfolded 


its beauty, but in its strength 
ind many resources it is the admiration of the world. 
lhe pioneers brought with them all those sturdy quali- 
ties of mind and body and those traditions of free gov- 
been so conspicuous from the time 


until today not only 


ernment which have 
little scattered bands settled along the shores of the 
\tlantic and began pushing themselves westward, step 
by step, turning the wilderness into a garden. They 
brought with them that which enables them in com- 
mon with all their fellow-Americans, to live in peace 
ind enjoy that which with their heads and hands they 
earn, the Constitution of the United States with the 
] 


personal and religious liberty it guarantees. They 
vere people with nherited reverence and respect 
for law. But for this and the orderly government so 


insured, the have remained as it was 
from the beginning , and the waters which now 
enrich it so that it can support an empire, would have 
continued to flow unvexed to the sea. In these times 
of doubt and speculation when some good men and 
many bad men are giving utterance to distrust and 
dissatisfaction witl hat we are glad to denominate 


desert ould 
I time 


*Preside Associa 


‘ 
at San Francisco, Ca Aug 


Address meeting of American Bar 
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dent American Bar Association 
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American institutions, where better can we come to 
renew our faith in the works our fathers wrought? 

When men and women assemble as we today, to 
consider the problems that confront us, and to consult 
together for their solution, when we accept the constant 
challenge to weigh in the balance the value of the gov- 
ernment under which we live, it is the part of wisdom 
to turn our eyes backward to see whether the system 
we have has served us well or ill. Has it given us in 
a large measure happiness and contentment, or the 
reverse? Has the influence of our institutions been 
felt upon the world at large? Have our theories of 
government commended themselves to thoughtful men 
of other lands? Has our example been followed or 
rejected? The answer to these questions may at 
least give pause to those who spend their strength in 
denunciation and whose eyes are always fixed upon 
the few imperfect stones unconscious of the sublime 
beauty of the great edifice as a whole. Many ques- 
tions of vital moment were considered and determined 
by that remarkable body of men who sat in Phila- 
delphia through the summer of 1787. They were wise 
men, so wise that Thomas Jefferson, who was in Paris 
at the time as the Minister of the Colonies, with an 
exaggeration easily pardonable, called it an assemblage 
of demi-gods. They were students of history and 
learned in the science of government as it had devel- 
oped up to that time. They were zealous for the pro- 
tection of the freedom that had been won through a 
long and destructive war, but at the same time appre- 
ciative of the necessity of erecting a government with 
the strength to maintain itself against foes either 
external or internal. To recall only a few of their 
conclusions. They determined against a monarchy 
or an executive chosen for life. They provided for a 
bi-cameral legislature. Washington, when asked why 
Congress was made to consist of two bodies rather 
than one, having in mind the sudden waves of passion 
that might sweep over an assembly, responded with a 
homely illustration. He said it was for the same 
reason that one poured his tea into the saucer—to 
permit it to cool off. Remembering the failures of 
pure democracies the Convention established a repub- 
lican representative form of government, with fre- 
quent elections to the lower House and terms of service 
in the Senate that are not too long to keep that body 
reasonably responsive to well-considered, popular will. 
The members of the House of Representatives were 
distributed according to population. The control of 
the purse was left with that House, as it has the sole 
right to inaugurate revenue legislation. There was 
withheld from the executive the power to plunge the 
country into all the horrors and miseries of war. They 
provided that he could bind the nation by no treaty 
unless it was assented to by a two-thirds vote of the 
Senate. While a veto was given the President it was 








not absolute but was subject to be overruled by a 
two-thirds vote in each House of Congress. In many 
other respects they limited the powers of public 
servants. Further enumeration of these checks is un 
necessary, except that above all they established what 
Webster in his great reply to Hayne denominated as 
the keystone of the arch, a Supreme Court in whicl 
was vested the last and ultimate decision of all que 

e Constitution and the laws 


tions arising under tl 


We are so accustomed to these things that 
we often fail to reflect that many of them were 
novel in the world at that time Even England, 
the freest of all the nations, had a_ parliament 


which in its lower house was in no sense repre 
sentative, as a member from Old Sarum, with only 
two or three electors, had an equal voice with a knight 
of the most populous shire in the kingdom; and in th« 
election of this house only a fragment of the adult 
population had a share, large sections of the free men 
of England having no vote. The powers of the Com 
mons were crippled by the absolute veto of an heredi 
tary house. Today, after a series of reform acts, het 
parliament is representative and the House of Lords, 
while it still exists, is so emasculated that it cannot 
prevent, except temporarily, the enactment of laws 
passed by the Commons. Treaties are now submitted 
to Parliament for approval. Since that date there have 
grown up the great self-governing Dominions; ow 
intimate friend and neighbor, Canada, on the north: 
Australia, New Zealand, South Africa, each governed 
by its own laws enacted by its own parliament, and in 
no sense tied to Great Britain except by the bonds of 
affection and self-interest. And finally Ireland, whose 
sons have taken so important a part in governing othe 
countries, including our own, has the immediate pros 
pect of becoming like the other free nations in the 
British Empire, a self-governing people. In 1787 
France was still an absolute monarchy, although it is 
interesting to recall that its courts had with indifferent 
attempted at times to interpose against 
Its people were so oppressed that in its revo- 


success 
tyranny. 
lution—largely caused, or at least hastened, by the 
spirit of liberty, reflected back from the new world 

the pendulum swung so far in the opposite direction 
as to produce chaos. This was followed by the inevita 
ble reaction into a dictatorship, succeeded by two 
monarchies, a short-lived republic, a second Empire, 
and finally the enduring republic, the glorious deeds 
of whose liberty-loving people during the last decade 
have excited the admiration of the world. Germany 
consisted of a large number of petty states, with an 
enslaved population under absolute masters, who hired 
out their subjects as during our Revolution, to fight 
battles in which they had no concern. After the at 
tempted revolutions of 1848, which were quickly sup- 
pressed, Germans of liberal belief swarmed to America 
to enjoy our free government. Then for a score of 
years the German states devoted themselves under the 
leadership of these various sovereigns, to killing each 
other off, with the resultant creation of a dominant 
power in one state, and the establishment of an empire 
with a parliament of shadowy authority. Finally, 131 
years after our Constitutional Convention, the Kaiser, 
as an eminent American expressed it, dropped his 
crown and ran, and the occupants of the petty thrones 
blew away, like the cards in Alice in Wonderland, and 
a republic was established. Its permanency is still to 
be proved. But all believers in popular government 
throughout the world hope that it may, in spite of all 
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attempts at reaction, maintain itself among the free 
nations of the world. 

At the end of the eighteenth century, and long 
after, Italy was truly termed a geographical expression 
but now that beautiful land, with its marvelous history 
while nominally a monarchy, is in fact a self-governing 
nation, and its blue skies are over a united people freed 
from the domination of the stranger. Poland, then 
partitioned and destroyed, is now a republic, as is 
Bohemia, that land of poetry and music, whose republi 
can constitution was largely drawn in the old city of 
Philadelphia within sight of Independence Hall. The 
lurk had his bloody hand upon all the lands from Con 
stantinople to Belgrade and the Adriatic. The Balkan 
states are now free, governed by their own parliaments, 
and the Southern Slavs, who were so long under the 
domination of the Hapsburgs, are at last reunited with 
their blood brothers, the Serbs, under a Constitution 
containing a Bill of Rights similar to our own. Austria 
and Hungary have likewise discarded the Hapsburg. 
Thus Switzerland, that home of free men for centuries, 
no longer remains an oasis in a desert of despotism 
Portugal is a republic and Spain is governed by its par 
liament. The Scandinavian countries are genuinely 
democratic in fact, and only Russia, of all the autoc- 
racies that cursed the continent at the end of the 
eighteenth century, is still denied the benefit of a go\ 
ernment resting upon the consent of the governed. 
Since 1787 all of the states of Central and South 
\merica have attained their independence, and have 
modeled their constitutions largely after that of the 
United States, and a number of them have made great 
economic and social progress. Even in the far East, 
Japan now has its parliament functioning with ever- 
increasing powers, and the great Empire of China, in 
which lives nearly a quarter of the human race, has 
cast out its foreign monarchs, and chiefly under the 
leadership of young men educated in American uni 
versities is painfully, through disorder and almost 
chaos, struggling toward the status of a self-governing 
republic. It is a noteworthy fact that its most influen 
tial citizen has within the past few weeks advocated a 
Federal Republic modeled after our own, 
provinces to have the same status as American states 

When we contemplate the gradual adoption by 
people of diverse races and historic background of 
most of the fundamental principles and in many cases 
the actual forms, embodied in the American Constitu 
tion, it would seem that the picture might cause those 
vho are seeking its overthrow or substantial modifica 
tion, to hesitate and consider whether such a remark 
able consensus of human opinion should be disre- 
garded. It is not indelicate for an American to recall 
that the marvelous progress of our country attained 
through individual freedom and not based upon its 
suppression has excited the admiration, and in some 
instances, the envy of the people of other lands. But, 
say the critics, it is mere assumption to attribute the 
tremendous development of the United States to its 
Constitution and laws. America, they say, | 
an equable climate, a profusion of minerals, vast 
forests, and fertile lands. These blessings, or some of 
them, were denied to portions of the older world. But 
is the suggestion of these critics an answer? There 
are other virgin lands with equal or greater natural 
riches, endowed in all respects as abundantly as ours. 
But where can one point to an expansion and achieve- 
ment in all lines, both individual and collective, ac 

freedom of action and the resultant 
ness and contentment comparable to that 
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Tue CONSTITUTION 


\merica? The nearest approach is in the great 
minions of that mother land of the English-speaking 
e whose children have carried civilization and order 
to every corner of the earth where they have planted 
eir flag. But it must be remembered that in the main 
\merica and the 


e theories of free government of 


tions of the British Empire had a common origin. 
e germ of our legislative system was the old 


Che guarantees wrung from a tyranni- 


tenagemot 
monarch at Runnymede, the principles for which 
iumpden stood, the declarations in the Bill of Rights 
1689, were and are our common heritage. Free 
ge measure been enjoyed under 
e colonial charter It was because of the denial to 

people of the Colonies of these fundamentals of 
a parlia- 


ernment had in 


ee government irbitrary king and 


ent partly corrupt and largely subservient, that 
mericans broke their bonds with the mother country. 
id England then heeded the words of Chatham, 
urke and Fox, th tory of the world in the last 
ntury and a half would have been far different. It 
1 matter for supreme gratification in these latter 
rs, when the government of Great Britain has been 
trusted to the | litic il heirs of tl e school of Fox, 
it the attitude of the Colonies has been approved by 

people of that great Empire. The attempt made 
the eighteenth century to subject free citizens on 
is continent te control in which they had 


] ondemnation. Sentiment 


) voice, has met with thet 

ike in the free nations of the British Empire and in 
e United States is 1 for orderly liberty under laws 
ide by the peo] le n the exercise of powers only 
estricted by the people themselves. It naturally fol- 


es that may arise from time to 
tions and ours will be settled as 
e past half century, either by nego 
1 legal tribunal, in which 1m- 
rendered. The adjustment or 
ettlement of such disputes by any other method is 
nthinkable. The wager of battle will not be revived 

such case. The same prophecy may safely be made 

to the future ons between the people of 
merica and those ancient friends, the citizens of the 
ree Republic of France [he only serious misunder- 
I ountry and ours arose during 


vs that any differe: 
ime between those 


; 


tandings between 
e First and Secor 
lisappeared, and in spite 


Empires. Those Empires have 

of attempts by unfriendly 
the contrary, we know, and 
imperialistic designs on the part 
1f France disappeared with the last empire. In the 
Great Britain, France and America 
Those who seek 


irmony between 


rests the future pe f the world 


to disturb that hart ire the enemies of mankind 
lo insure the government of this world by law the 
outh of these peol Pave their lives, and today sleep 


le lsides from the Channel to the 


ipon innumeral 


Vosges. 
Since the last meeting of this Association, the 
most significant pul event has been the signing of a 


treaty between the gre maritime powers, providing 


for the limitation of 1 il armaments. It is a matter of 
profound satisfaction that this result was achieved 
ipon the initiative of a distinguished American lawyer, 
the Secretary of State, and that his chief coadjutor was 
the leader of the American Bar, our dearly loved 
friend, Elihu Root hus the great powers have in 
effect said that in tl future any matter of difference 
between them shall be settled as private men compose 


litigate their disagreements, at 


AND INDIVIDUALISM 


1d that there shall be 


no longer aggressive warfare. Only such naval force 
was retained as seemed necessary to repel attack. This 
does not mean absolute disarmament. The wise men 
who conducted the negotiations resulting in this treaty 
had vividly before them the memory of the great war, 
and realized that while they were well disposed to peace 
and government by law, there were other people in 
whom as yet a like confidence could not be reposed. A 
proposition of absolute disarmament either on land or 
sea, would be like the suggestion of the dismissal of 
all the police force and other law enforcement officers, 
simply because the great majority of mankind is law- 
abiding. Hence the proposal of the Secretary of State 
which was adopted by the Conference, embodied that 
element of common sense and appreciation of possi- 
bilities which always moves the lawyer in advising his 
client. Until the millennium, account must be taken, 
both in international and domestic affairs, of the 
wicked and ill-disposed. Beautiful theories evolved 
from the easy chairs of dreamers must give way before 
the practical necessities indicated by human experience. 
In the eighteenth century Diderot, with his great in- 
tellect, conceived a scientific theory of a state. Cath- 
erine of Russia invited him to St. Petersburg, where 
for days he expounded to her his brilliant conceptions. 
In the end she said: 

M. Diderot, I have listened with the greatest pleas- 
ure to all that your brilliant intelligence has imparted. 
With all your great principles, (which I understand very 
well) one could make fine books but very bad business. 
Your forget in all your plans for reform the difference 
in our positions. You only work on paper which endures 
all things; it opposes no obstacle either to your imagina- 
tion or your pen, but I, poor Empress that I am, work 
upon the human skin, which is irritable and ticklish to 
a very different degree. 

It has been the predominating trait of our race that 
in matters of law and government it has had the sav- 
ing grace of common sense. This led to the limitations 
in our Constitution. Perfection in this world is unat- 
tainable. The best that can be hoped is an approxima- 
tion to the perfect. A government in which all legis- 
lation will be wise and all administration perfect is far 
beyond the possibility of humankind. The making and 
execution of laws and the administration of justice are 
all subject to human imperfections and human limita- 
tions. That any system may be and will be improved 
as defects are made apparent, is sure, so long as the 
best informed and most patriotic are in control. In 
civilized nations, government and the laws and the 
interpretation of the laws are not static. Conditions 
change, and with these changes new applications of 
old fundamental conceptions and rules must be made. 
[his is an orderly evolution. Its most conspicuous 
example, perhaps, lies in the growth of the common 
law, and in the application of the fundamental doctrines 
embodied in our Constitution to the changing condi- 
tions of modern life. As said by the great jurist who 
announced the opinion of the Supreme Court in the 
Debs case: 

Constitutional provisions do not change, but their 
operation extends to new matters as the modes of busi- 
ness and the habits of life of the people vary with each 
succeeding year. 

Far different from this are the revolutionary de- 
mands of the mere theorist. Because of some minor 
failure he does not hesitate to denounce principles of 
law and government evolved from the best thought of 
humankind and tested by experience. The ancient 
landmarks he disregards. The value of human ambi- 
tion which has led to human achievement is discarded 
by the disciples of a certain school of political philos- 
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ophy. The incentive of the hope of personal success, 
which history has shown to be absolutely essential in 
the development of the world, means nothing to them, 
The fact that men will not labor with diligence unless 
they can enjoy the fruits of their toil, is ignored by 
those who preach communism and denounce the 
exaltation of the individual. They forget that the 
selfishness which would take from the industrious that 
which he has achieved, for distribution among the 
whole, is far greater than the selfishness of the man 
who seeks to possess a bit of land for the exclusive 
use of himself and his family. The old doctrine that 
the Englishman’s home is his castle means more than 
that it shall not be invaded by governmental processes. 
Behind and beyond that, it signifies that there is some- 
thing that is sacred to him and his wife and children, 
because he has attained it. This does not at all imply 
that there are no limitations to the right to property 
or to the power its possession may give. Again, we 
have in the law the interposition of the same doctrine 
of reason and common sense. While a citizen may 
have that which is his, he may not so use it as to injure 
his neighbor. To cite a familiar example: Freedom of 
commerce throughout our country was one of the im- 
pelling causes for the adoption of our Constitution, In 
Gibbons against Ogden, the Supreme Court preserved 
this right from impairment. In modern days, when 
transportation is so largely conducted by rail, no new 
principle of law was required to authorize the estab- 
lishment by the government of fair, non-discriminatory 
rates and charges. This is nothing more than the appli- 
cation of the old regulations fixing the fares of the 
watermen on the Thames, but the right of the owner to 
possess his property in the railroads, and to protection 
against fixing rates at so low a figure as to result in 
confiscation, is preserved. In this way abuses that 
existed in the early days of railroading through which 
one locality was destroyed and another built up, or one 
shipper was prevented from conducting lawful compe- 
tition against another by discriminatory rates, have 
been prevented, and no constitutional or lawful rights 
have been impinged upon. The community is given the 
advantage of the efforts of the managers of competi- 
tive railways to improve their service, and the latter 
have the incentive of personal success to incite them 
to their best efforts in serving the public. Unless the 
rates are inordinately high, excellence of service is ordi- 
narily more important than the amount of the charges. 
Experience in Europe and America alike has demon- 
strated the futility of expecting such service when this 
element of personal ambition on the part of the opera- 
tors of these systems, is withdrawn, and competitive 
conditions destroyed, as in the case under governmental 
operation. 

It is unnecessary to enlarge upon the innumerable 
instances in which our Constitution has been found 
adapted to new situations and to conditions in modern 
life which were undreamed of by its makers without 
in any way striking down the philosophic conceptions 
upon which it is based, or impairment of individual 
achievement. The steamboat, the railroad, the tele- 
graph, the telephone, the pipe line have come, and 
the powers granted to the federal government with all 
their limitations, have been found ample and sufficient 
for their proper regulation. The airplane is with us, 
and laws governing its use are in process of develop- 
ment, as they are in the case of the still later radio. All 
this has been accomplished without the repression of 
genius or undue interference with personal freedom. 
With a like recognition of individual rights which are 





often directly affected by a correct distribution an 
balance of jurisdictions, after infinite debate and re 
peated judicial decisions, the fundamental principle 
differentiating between the powers of the federal gov 
ernment and those of the state are fairly well estal 
lished. This delimination of the line between federa 
and state authority has been worked out by our grea 
court of last resort, save only as to the single questio: 
of the right of a state to secede from the Union, whic 
compelled a resort to the arbitrament of arms. Th: 
result of that fratricidal war was to settle forever tl 
perpetuity of our Union, and the supremacy of our 
Constitution. The scars of that conflict have long sinc: 
healed. The bitterness it engendered has been wipe 
away, and in the gallant armies that threw back acros 
the Marne at Chateau Thierry the hosts of autocracy 
and who, step by step, drove out the invader in thos 
days of carnage in the Argonne, there was no distin 
tion either in gallantry or patriotism between the son 
and grandsons of the men who in the last 
marched under the Stars and Bars, and those wh 
followed the Stars and Stripes. 


centul! 


This great charter, having shown itself strong 
enough to withstanding the shock of wars, externa 


and internal, and having stood over our people as 
shield and protection in time of peace, w! 
grown from a nation of three millions living a 

cent to the Atlantic seaboard, to one of one hundre 
and ten millions, stretching from ocean to ocean, an 
taking in the islands of the sea, it would seem as 
though debate as to its value should have been con 
cluded. But the very guarantees of a free press and 
free speech, with the opportunity thus given for 
criticism by men of varying convictions or desires 
make its preservation a matter of solicitude and con 
stant concern to the patriot and lover of his country 


ile we have 


] 
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But aside from direct attack by the dissatisfied, th 
wanton or the vicious, which will be discussed late 
there have grown up tendencies of thought, whi 


unless averted, may destroy the true balance betwee 
the rights of the states and those of the federal gov 
ernment, and at the same time weaken individual 
morale by breeding a reliance upon government in the 
place of the personal self-dependence of the ci 
which has been the mainspring of our national devel 
opment. Owing to our vast expansion and the inti 
mate inter-communication betwen states and the right 
of the citizens of the several states to equal privileges 
in each of the other states the natural result has bee: 
to eliminate state lines in many ways. It could not 
well be otherwise, and the framers of the Constitu- 
tion so intended. Our transportation systems, many 
of them reaching half way across the continent, carry- 
ing principally a commerce interstate in character 
must necessarily, if regulation is to be effective, be it 
the main, under the control of the Union. The great 
industrial concerns of the country, whose trade is 
nation-wide, and whose unchecked power would tend 
to subvert the liberties of the people, must be subject 
to like control, for the protection of the people of al 
states alike; but we are too apt to forget that there is 
a vast field in which the public interest requires that 
there shall be no substitution of federal for local super 
vision or legislation, and further, that in the absenc« 
of a clear necessity, there should be no interpositio1 
by either. 

Following great wars there i compared 
with normal times, always a tendency to an ex 
pansion of governmental power, with the resultant 
increased interference with the i the indi 
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It has been markedly the case since the world 
The mobilizat f men and money with the 
sary temporary legislation increasing the powers 
executive and imizing for the t 


ights of the citizen; produces an abnormal con- 


‘ 
ivi 


ime the per- 





of the public mind. In ancient days, when 
racy was the rul var was the usual state. To 
people in mod lays, war is abhorrent. It is 
ed to as tl | rt only f the purpose of 
cing a just pe e individual comfort and 
being that are t ncomitants of peace. When 
mergency passt the ending of the war, there 
Id be a speedy 1 rsion to peace-time conditions. 
war is in progr everything is subordinated 
one purpose of ly victory for our armies. 
e call of the na men offer up their lives for 
eservation le submit to having their 
their clothing, the sales of their products and 
finite number of other matters controlled by gov- 
nt The intimat nnection with government 
established ha reflex action in causing the 
le to lose the lependence and to look to the 
ral government things, which, in a normal 
of peace, are et l f state or individual con- 
The Preside nd the Congress are asked to 
fere in purel matters; the federal treasury 
ded, or attempted to be raided in the interests of 
in no way natior in character. Federal aid 
ney is demanded to supplement funds voted by 
tates for in or to pay the cost of state 
ities. Groups of even seek this aid in sup 
of enterprises which are in effect individual. The 
gressman or Set looked upon as successful 
therwise in the re that he is able to secure 


1 


y the whole or part of his 


priations ben 
1 Legislation sometimes de- 


1 


ediately cot 

rates into a race en the members to see who 

secure the m«¢ his way taxes that are im- 

ed for the general benefit are many times directly 

ndirectly diverted to private use. The taxpayer in 
" 


bear a part of the burdens of 
ountry in which neither the 
iny but the most remote inter- 
People who 


state is compe 
e distant part of 
ion nor he himself | 

All this tends to br 


1 extravagance 


n their tax bills ar pt to insist upon economy in 
lic expenditures. wl are in the charge of local 
ials and to bring pressure to produce economical 
linistration. But they seem to feel that these sup- 
mental funds so secured from the general govern- 
nt in Washingtor re like manna from Heaven, 
rgetting that they represent the fruits of the labors 
their fellow-citizens This so-called federal aid 


government to the states 
its expenditure, has already 


1° 1 


ions of dollars a year 


thout any control 


ounted to hundr« 





Even that, howe is preferable to establishment 
additional bureaus at the seat of government with 
usands of emp! 1 inspectors to oversee the 
penditure of these funds. Public opinion should be 
ilt up to check these stant raids upon the federal 


werless in the matter, and 


usury. The court 
e development of a sound 
ry 





blic sentiment in thi rection of local and individual 
f-reliance. Neithe munities nor citizens should 
id like beggars, hat in hand, asking alms from 
ishington. There had also developed both before 
world war and 11 more marked degree since, a 


wwement for the establishment of bureaus and com- 
1 government, but in 


. at c - 
ssions not only i! edera 
+ ] 


ter or less 


aTio states e give prea 


powers of interference with the freedom of action of 
individuals, and in some cases tend to make them more 
dependent upon the aid of the government or the state, 
and less upon their own exertions. With the increas- 
ing complexity of our civilization, some of these com- 
missions are suitable, proper and necessary, and if 
conducted with due regard to constitutional rights, are 
valuable, but in many instances they are distinctly 
mischievous, and improperly hamper private initiative. 
They create an enormous roll of officers and em- 
ployes supported at public expense. In certain cases, 
while there is a reasonable excuse for their existence, 
the advantage flowing from the exercise of their func- 
tions is of far less value than their cost, even leaving 
to one side their unfortunate effect upon public morale. 
It is as true now as when it was first uttered that the 
people are governed best who are governed least. This 
country has not grown to be the greatest, most power- 
ful and happiest in the world through the activities of 
boards or bureaus, but only through the efforts and 
genius of its virile, strong and intelligent people, with 
the assurance given by the Constitution that they shall 
enjoy the results of their labor. We have made this 
marvelous progress by respecting the rights of the indi- 
vidual recited in the Declaration of Independence. If 
we do not check the tendency to set up a bureaucratic 
government, centering in Washington, we invite dis- 
aster. 

The United States is not, as was asserted of 
the late German Empire, an entity free from moral or 
other restraints over, above and apart from the people, 
but it is a composite of the people themselves, Its 
powers are not unlimited. The Government possesses 
only those from which the people parted for the gen- 
eral welfare, and its activities should be confined within 
the narrow limits consistent with the performance of 
proper governmental duties. The wise men who wrote 
the Constitution did not intend to place the citizen in 
leading strings. The government is the servant of the 
people. It is instituted not to suppress, but to render 
certain their liberties. The constitutions, both federal 
and state, are full of provisions setting bounds to what 
their respective legislatures may do. In spite of these 
limitations, the growth of the so-called police power in 
these later days is a‘matter of profound concern to all 
lovers of our country. If legislators are permitted to 
run riot under the pretended exercise of this power, 
the constitutional guarantee for the protection of lib- 
erty and property will be destroyed. If contracts 
between individuals truly private in character can be 
rendered valueless by the fiat of a bare majority of a 
legislative body, under the plea of emergency or neces- 
sity, and if the legislature is permitted to be the un- 
hampered judge of the existence of such necessity or 
emergency, what becomes of the constitutional pro- 
vision rendering such contracts immune from legisla- 
tive attack? If a legislature can by a simple resolution 
declare that a business or occupation never before 
deemed to be affected with a public interest and thus 
subject to regulation, is in fact so affected, what limits 
are there to what it may do? The enlargement of the 
scope of the police power in recent years has gone far 
in the direction of a communistic state. That this has 
not been intended in general, either by legislatures or 
courts, is undoubted. But that its effect has been 
toward that result is likewise beyond reasonable dis- 
pute. Rome was not built in a day, and a constitution 
can be overthrown in time as surely by gradual en- 
croachments as by sudden revolution. Every undue 
weakening of its inhibitions prohibiting the invasion 









of the rights of the individual, is a step towards state 
supremacy, and each piece of legislation of this charac- 
ter forms a precedent for another. If we believe in the 
principles upon which our government was founded, we 
should scrutinize with jealous c new proposals 
which affect the liberty of personal action, to see 
whether they with the ancient doctrines voiced 


are 


squat ec 


by our fathers in the Constitution. The exposition 
and enforcement of these limitations, whenever they 
are exceeded, is the function of the judiciary. There 


fore judges must not only have character and lofty 
ethical views, but they must have learning, not only in 
what may be termed the technique of the legal profes 
sion, but a broad education in the history and great 
fundamental principles of government. They should 
be informed as: to the theories upon which the states 
of antiquity were based, and be enlightened as to the 
strength and the weaknesses 
which led to downfall. They should have a thorough 
knowledge of the growth of constitutional law in 
England and the American Colonies previous to our 
revolution ;—all this and more should be the equipment 
of our judiciary so that they may know the results of 
human experience, the value of and the necessity for 
the maintenance of the great safeguards embraced in 
our Constitution and the amendments, setting bounds 
to the action of the officials of the states and the nation. 
Only with this thorough training are they fitted to 
apply to concrete cases as they arise, the protection 
secured to us by it charter of our liberties 
The bench is recruited from the bar; an ill educated 
and uninformed bar thus necessarily must result in an 
ill-equipped bench. It was not to enable lawyers to 
make more money by intelligently practicing their pro 
fession, that this Association and its co-ordinated 
bodies, the state and local associations, adopted resolu- 
tions with which you are all familiar, looking to a 
better preparation for the practice of the law 
incentive would have been unworthy of the bar, and 
would have done violence to its honorable traditions 
The reason lay far deeper than that. It was to enable 
the bar and bench administer with wisdom and 
intelligence American justice between man and man, 
and between the citizen and the state. More and more 
such administration involves the application of the 
provisions of our Constitution 
This fact was recognized a third of a century ago 
by Mr. Justice Miller, who in one of his masterly lec 
tures said: 
The importance of a thorough 
tutional law to who propose 


elements which gave 


yy the gre 


Such 


to 


knowledge of 
hereafter to 


const! 
practice 


those 


the profession of the law in this country, can hardly he 
exaggerated. The time has come when the Con 
stitution and laws of the United States are not the mere 
theoretical object of the thoughts of the statesman, th 
lawyer or the man of affairs; for the operations of its 
government now reach to the recesses of every man’s 


business, and force themselves upon every man’s thoughts 
In times of unrest and loose thinking, such as we 
are going through at present, the clear definition and 
enunciation of these principles as they come to be 
aplied from day to day, are of the highest importance 


The judges must not only have the firmness to state 


with definiteness and certainty that the individual 
rights of the citizen may not be encroached upon 


either by the executive or by a temporary majority in 
congress or a legislature; that all the checks and bal- 
ances between the departments of the Federal Govern- 
ment, between the Union and the states, and between 
both these governments and the people must be pre- 
served in their integrity, but in addition they must be 

tl make clear the re isons for 


possessed of 1e le irning to 
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their conclusions. Those to whom these restraints ar 
irksome and who believe in a parliamentary form 


unlimited 





government with powers, recognize clear] 





that their easiest method of attack is to assail tl 
power of the courts. In 1821 Chief Justice Mars} 
said: 

\n attack upon the judiciary is in fact an attac 
upon the Union. The judicial department well under 
stood to be that through which the govern: may 
attacked most successfully because it is without patro 
age, and, of course, without power. And it is equally w 


understood that every subtraction from its jurisdiction 
a vital wound to the government itself Phe 
it, therefore, is a masked battery aimed at the g¢ 


itself. 


, 
attack ups 


ernment 
In the earlier days of the republic the exercise of 
its proper jurisdiction by the Supreme Court ca 
forth heated denunciations by executives and legisla 
tors, whose activities it sought to restrain within th 
limits prescribed for them. At least two presidents 
the United States refused to follow its decisions. Poli 
ticians and newspapers assailed the great tribunal, but 
serene and confident in the conclusiveness of their rea 
soning, Marshall, Story and their colleagues went thi 
way, and unaffected by popular clamor, did their dut 
Mr. Justice Story in the Dartmouth College 


11 
i] 


Case, Sa 


It is not 





for judges to listen to the voice of persua 
sive eloquence or popular appeal. We have nothing to « 
but pronounce the law as we find it, and having done this 
our justification must be left to the impar judgment 





ot our country. 
\fter passions and controversies of the hour had 
passed, this impartial judgment was rendered, ar 
these great Judges took their place among the immot 















tals. ~ 
In all of Shakespeare there is no more splend ™ 
passage than that describing the meeting between thi vr 
old Chief Justice of England and the young King, whi ~ 
in his lawless youth had been committed for contempt _ 
for striking the Judge when upon the bench. The dl 
Chief Justice said in his justification 
Your Highness pleased to forget my plac« — 
The majesty and power of law and justic: ul 
The image of the King whom I presente: e 
And struck me in my very seat of judgment nit 
Whereon as an offender to your fathet the 1 
I gave bold way to my authority ye 
And did commit you tul 
Che King replied: only 
You are right, justice, and you weigh this wel pon 
Therefore still bear the balance and the sword vork 
You did commit me eon 
For which I do commit into your hand I 
The unstain’d sword that you have used ea mw 
With this remembrance, that you use the same it ch 
With the like bold, just, and impartial spirit ull ine 
As you have done 'gainst me ernme 
We have no kingly office, but the judges represent n ou 
the words and spirit of our Constitution, and hav ere | 
with rare exceptions, enforced them with a “bold, just] of ser 
and impartial spirit,” and for this they are held R 
honor by the good men and women of our count! ave « 
whose liberties they have preserved. Nevertheless, w igitati 
have lately seen a renewal in certain quarters of thes¢ hole 
attacks upon the judiciary. Large bodies of men hav ition 
resented their judgments when adverse to their cot \meri 


tentions, and in some cases by formal resolutions have Irect¢ 
stated that they would determine for themselves the nd tl 
constitutionality of laws and would not regard them roug] 
selves as bound by the decisions of the courts in that cipal 
respect. There have been widespread complaints§ cently 
against and attempts at times successful, to limit | ind a 
legislation the jurisdiction of the courts in affording§ !t has 
protection against the invasion of personal rights. | 
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Tue CONSTITUTION 


iddress delhi the American lederation 
Labor on I lag Day, a Senator of the United States 
unced the Action of the Supreme Court in holding 
ts of the Congress and of state legislatures unconsti 
il as pure us ind the exercise of a 
er not grante¢ Constituti He later re 
ed this iddress t noe of the Senate He 
( the og 9 
ind said 
: tl g A t our 
nme l t al urts 
sible 
le further l 
What I propose that Congres , iabled t 
rride tl is ust a to, and t clare finally 
public li t W override 
Presidential vet t W ay if fact the 
lamental pur : ( tit eclared 
ticle 1, Sect xz | rs heren 
nted hal ( ngress t the United 
‘ whi ‘ it sc of Rep 
His reme | constitutional amend 
to read 
Chat 1 idge shall set aside a law 
Congress that it is unconstitutional 
if the Supret ( rt assumes to decide any law 
i constitutional, or terpretatior dertakes to assert 
3 tblic policy at with the statutory declaration 
Congress, whicl ler our systen authorized 
determine tl g ment, the Con 
: (President Seve here epitomized the argu 
against tl | constitutional amendment 
iting the powers the federal judiciary to declare 
statute unconstitu il which he made in a recent 
ldress before the Kansas State Bar Association. 
hat address was published in full in the August issue 
7 the AMERICAN | \SSOCIATION JOURNAL. ) 
While it is incor able that such amendment can 
; eive any substant ipport in Congress, or that it 
ild in any event secure the votes of three-fourths of 
e states, still the 1 re fact that a Senator of the 
nited States advat proposition emphasizes 
e necessity of a w tudy of the Constitution and 
fuller appreciatiot the people, of its value. It is 
nly one of a seri f attacks that are being made 
pon establishes he state mind of the 
orld for the last is been revolutionary 
eople have been restive under any restraint, no matter 
w salutary Phe ght change for the sake 
f change There | een a feeling that in some way 
’ inequalitie s and ppiness 1] cured by gov 
nment. While tl timent has made less headway 
our tree Amer} I ther lands, it has even 
re become t it a matte 
serious concer! patrio 
Recent inv t on 1 unofficial, 
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\merican Federation of Labor that this organization 
so affiliated with Soviet Russia, has at least a thousand 
men well supported and compensated, working in the 
interests of this movement and penetrating every sec- 
tion of the republic. The speeches made at the Third 
Internationale in Russia, which was attended by rep- 
resentatives from this country, advocated not only 
open propaganda in other countries of the world, in- 
cluding our own, but the secret commission of unlawful 
acts and the circulation of literature forbidden by law. 

One of the American delegates in a public utter- 
ance at Moscow used this language with reference to 
the publications of his party in America: 


All the organs of the press (the majority of which 


at the present moment are published underground) are 
under the immediate control of the directive bodies of 
the party All local organizational procedures are co- 


ordinated with the central organization. Increased and 
unremitting attention is given to the observance of party 
discipline. 


\nd again he said: 


lor the purpose of augmenting the success of propa- 
ganda, the center of gravity of party work was shifted t 
the plants, mills and mines. For that purpose, agents of 
agitation appointed wherever there were members of 
the party were guides in Communist watchwords 
and ideas. 


were 


Phe 


Another delegate thus paid his respects to the pa- 
‘iotism of the American Legion: 


The demobilized soldiers (who for the most part did 
not see the battle front), under the direction of former 
ofheers of various bankers and rich men), have 
organized themselves into “the American Legion” for the 
purpose of protecting “the Constitution and free institu- 
tions of America.” This last is accomplished by riotous 
attacks on the headquarters of Communists and trade- 
unions and the beating up of active workmen, 

Under extremely difficult conditions the Communists 
in America have had to reorganize themselves from half- 
legal and open organizations into absolutely underground 
organizations 


(sons 


Three delegates united in publishing a report of 
the American Communist party, and in this pronuncia- 
mento occurs the following : 


The class-conscious workers of America more and 
more turn toward you, fellow workers of Soviet Russia. 
Your example is to them a lesson in the revolutionary 
struggle, for which American bourgeois democracy and 
the working class of America are both organizing and 
preparing They expect that the 2nd Congress of 


the Communist International will establish the general 
staff of the world revolution. Long live Soviet Russia! 
Long live the Dictatorship of the Proletariat! Long live 
the III International. 


The Secretary of the Communist Party of Amer- 
ica published a statement in which, among other things, 
he said: 

“My country, America, formerly the most progressive 
country in the world, has now become the most reaction- 
ary; the impending American revolution will be more 
cruel and severe than the revolutions in Russia and Ger 
many. 

These expressions are, of course, those of extrem- 
ists. They and their associates now comprise a very 
small percentage of the people of this country. But in 
addition to the so-called underground publications, the 
book stalls on the street corners in our cities are cov- 
ered with literature written and published to stir up 
hatred, produce discontent, and im many cases, in a 
more or less blind and furtive way, incite to violence. 
One publishing house alone advertises an output of 
many thousands of books and pamphlets per day, the 
greater part of which are of this character. The influ- 
ence of such publications, especially upon immature 
minds, is necessarily tremendous. Largely influenced 











no doubt by such vicious teachings sabotage has largely 
increased and the law has been flouted by bands of men 
in different parts of the country at times of industrial 
troubles. To a large extent these propagandists are 
foreign born, although with shame it must be confessed 
that many of them were born and reared under the 
America. The chairman of the 
ivic Federation in 


free institutions of 
Executive Council of the National ( 
a pamphlet published as late as June 24th, of the pres 
ent year, said: 

A committee of The National Civic Federation, which 
has spent two years studying the revolutionary movements 
in this country, was greatly disturbed to find the extent 
to which they have penetrated all groups making up our 
national life. Not the least disquieting feature of the 
situation is the fact that so many men in high places have 
little realization of what is going on about them. For 
instance, it was learned that, under the very dome of the 
Capitol at Washington, there was an organization made 
up of a hundred and fifty secretaries to senators and rep 
resentatives which was completely in the hands of the 
Reds. It had been in existence for two years, holding 
its meetings in the caucus room of the House, and yet 
few persons, even in Washington, had ever heard of it._ 
But Moscow and the Red “liberal” press of all nations 
had heard of it and knew and exploited the fact that the 
“U. S. Congress, Jr.,” had voted in favor of the recogni 
tion of Soviet Russia. 

Innumerable instances of a similar 
disturbing in churches, colleges, social reform and other 
agencies have been cited by the committee, all showing the 
same widespread ignorance on the part of public men and 
women with regard to the pernicious activities of these 
subversive elements more significant 
when it is realized that the governing bodies of such insti- 
tutions are generally from the ranks of our most success 
ful business men. 

In so far as this literature does not incite to vio 
lence or revolution, where it does not proceed beyond 
the limits of permissible debate, its authors are pro- 
tected by the guaranty of a free press vouchsafed to 
them by the very Constitution they are seeking to de- 
stroy. When they go beyond that limit, it is the duty 
of every lover of his country to uphold the hands of 
our government officials, and see that such activities are 
punished to the full extent of the law, and that such 
agitators as are foreign born be deported to the place 
from whence they came. But these remedies are not 
enough. From the foundation of our government our 
doors have been freely open to the nations of all Eu- 
rope. In the early days we were the only important 
state contending for the privilege of a change of alle- 
giance. Our second war with Great Britain very 
largely grew out of contentions over that question. 
We have latterly placed some restriction upon the right 
to come to our shores, but these restrictions operate 
more efficiently to control the quantity than the quality 
of the immigrant. We have been too careless of the 
priceless value of our heritage. We have too freely re- 
ceived into our citizenship without investigation, men 
whose chief mission has been to plot and agitate against 
the free institutions under which they have enjoyed 
liberty and opportunity such as were undreamed of in 
the lands of their birth, We have unloaded and 
turned loose in America great numbers of men whose 
departure from their native land was for their coun- 
try’s good. This must end. The inquiry into the fit- 
ness of a man to become a citizen of this republic 
should begin before, not after, he comes here. It 
should not be a perfunctory inquiry, but as thorough 
as humanly possible. Our government should know 
the type of person who presents himself as a self- 
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This is all the 
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invited guest in our house. We still have room for the 
honest, industrious and law-loving from 
We have no place for any other. 

Forty years ago a great American poet wrote thes 

words: 
Oh Liberty, white Goddess! Is it well 
lo leave the gates unguarded? On thy breast 
Fold Sorrow’s children, soothe the hurts 
Lift the down-trodden, but with hands of 
Stay those who to thy sacred portals come 
[To waste the gifts of freedom. Have a car 
Lest from thy brow the clustered stars he 
And trampled in the dust. For so of old 
[The thronging Goth and Vandal trampled 
And where the temples of the Caesars stoo¢ 
The lean wolf unmolested made her lair 

But mere prosecutions, supervision of immigra 
tion and deportation of the unfit will not solve the 
question. 

The agitator who keeps himself 
prosecution by confining his attacks upon our institu 
tions to stirring up discontent, arraying men against 
their fellow citizens, assailing the law and its ministers 
and denouncing the limitations of our Constitution 
may, in many cases, do more harm than the anarchist 
the very violence of whose teachings usually repels 
rather than convinces. Such men are the curbstone 
orators, the parlor socialists and the like. They are 
continually at work; they always have abundant time 
All that can be said and all that can be done by these 
apostles of destruction will go for naught if the con 
science and intelligence of America is aroused to thé 
danger. A people who, in spite of racial origin, were 
so fused into one in the terrible crucible of war when 
assailed from without, will not, if awakened, permit 
either the destruction or the diminution of that free 
dom our fathers won. The laws we have must be re 
spected. Impartial justice must be rendered in ou 
courts. It must be made clear that personal ideas of 
government are no excuse for crime and that all the 
power of the states and the nation will be used to in- 
sure the constitutional right of law-abiding people to 
live and work in peace and security. But beyond all 
this, the assailant of our free institutions must not go 
unanswered. The vast influence of the American Bar 
should be massed against his challenge to civilization. 
In co-operation and harmony with other patriotic or- 
ganizations we should inaugurate and carry on a 
nation-wide movement to the end that the men and 
women of our generation and the youth of the coming 
generation be shown the value of that liberty under 
the law which our forefathers established. Upon the 
rostrum, in the press, and above all, in our schools of 


immune fron 


every grade, our people should be taught that our con- 
stitution and laws and the courts that interpret them 
do not destroy but preserve their liberies Misconcep- 
tions caused by lawless agitators should be corrected. 
[ll-considered prejudice must be made to give way to 
reason. It should be emphasized that in our free land 
with its laws made by the people and for the people 
there is no place for so-called class consciousness, and 
that we will tolerate no government by classes; that 
universal suffrage entails universal responsibility. By 
bringing home these fundamental truths we shall be 
faithful to our oaths to support our incomparable Con- 
stitution, and will make certain that without impair- 
ment it will in the future, as in the past, guard and 
save the freedom of all our people. 
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THE WIDENING RANGE OF LAW 


istice, That Austere Reconciler of Right and Duty and Liberty and Order, Mounts Ever 
Higher levels, and as the Years Go By Will Speak to the Nations Themselves 
| reater and Greater Majesty of Command 


By Lorp SHAW OF DUNFERMLINE 


J 


ary and Member Judicial Committee of Privy Council 


\nd I. is swift and heavy on crime and on the sneak, and 
lity of your tender and helpful to the weak and the struggling and 
inence of the the oppressed. His name is Law. When he gets into 

all of pro- his working garb we call him Jurisprudence. For Ju- 

for the law risprudence is just law with a gown on. And if it is, 

nh mevita \ inies tl progress of the An as it should be, a roomy gown, it neither chills his 
Saxon race; tl nifying, harmonizing note which heart, nor impedes his growth. More and more, as 
law thus adds to the associations of history and you are seeing with your own eyes, that noble, honest 
rature and bl that kind and rank of ideas figure is becoming a leader and commander of peoples, 
me tramping throug the mind at such a meeting as classes, states and nations, whose combined move- 
s. You Americans speak jn terms of space, with a ments, as | say, are civilization itself. And more and 
ink and honest prid the glories of your breadth more he is getting more real wisdom, more understand- 
continent. Engl en speak in terms of time, with ing and heart. But by the Widening Range of law I 


august devotion to a mighty history. But it is left mean not merely that deeper invasion into the secrets, 
the Scotchman t rleap both space and time in the motives, the regulative ideas which govern the rela- 
e terms of humat therhood. What matters it to tions of men, but also that objective side in which law 
m “though seas between us braid hae rowed’’? What is more and more conquering wider fields, more and 
it to him, the at t grudge of four generations? more vindicating its functions, not among individual 
e has come and t n with you and helped to live citizens alone, but also among great ranks and classes 
at down: the large vision seems not unnatural to him, of society, and even moulding the policies of states and 
oking before and after: he knows about the Clan commonwealths, and among them all and everywhere 
euds, sometime ind sometimes silly, and he placing reason against passion and right against power. 
1s outlived them a on can lie down with the At this hour, after the great war, even as the smoke 
mb, even the 1 ell with ’ gor If 1 and horror and the smell of blood clear away, law re- 
ld presume or dare to repr ven for a few brief sumes its sway, planting anew in a bruised and bewil- 
1oments the land that , L should say as my first dered world the standards of legality, human and di- 
ord to you today cain and forever we are trusty vine. (Good are treatises, better are treaties; but the 
riends.” We can bra urselves for the future which world is a disillusioned world and it has grown tired 
coming, kis n any bev ich is accord- of them It longs for facts, some solid ground in 
ng to law “a cup of ness yet, for the days of Auld which the law can have its chance unless good faith be 
ing Syne.” banished from the earth. Something accomplished, 
By invitation sed to me in terms of grace something done, something well and truly laid, some- 
nd courtesy similar to 1 r own, I address thing more than mere diplomatic gestures or a paper 
ext week the friet f tl ‘anadian Bar Associa- pledge; that is what is required. The nations have 
n, at Vancouver e brotherhood in law of this lost confidence in each other. 
ist North Americar nti has gathered at the In ancient Rome the first obvious contracts were 
hores of the Pacif t on f » greatest conjunc- real contracts; the consensual came later. As the 
| is tl accident or majesty of the law extended, the consensual contracts 
y design ? nyhow, the event has a singular, a unique became common because behind them there lay the 
iterest. My reflections upon it and upon its happen- power not only of interpretation but enforcement. Be- 
igs in 1922, ha into a train of ideas,.the lieve me,—until the majesty of the law is es- 
ief exposition of may, I trust, not be unac- tablished with similar powers of interpretation and 
ptable to this gathering of ul men. Do nor enforcement among the nations, the nations must begin 
sk me to ticket thet 1 nan he philosopher or again, they must tread the historical road, they must 
irist would hanket ter sot uch title as “The Wid- have real contracts, actual accomplishments, things 
ning Power of Jural Concepti ’. Plain people like done and things given up on both sides, before men 
irselves would simy ll it “ idening Range will believe that true progress has been resumed. It is 
f Law.” for this reason, gentlemen, that I reckon the Confer- 
Stand aloof for ttle and watch that moving, ence of Washington to have been greater than a con- 
stling, elbowing, « nt crowd which we call civ- erence, and the Five Power Naval Agreement and the 
ization There is re there that is bigger, more Four Power Pact for the Pacific Ocean, the one with 
ipstanding, more nding than on your last sur- its real, instant, and definite limitation of armaments, 
ey. More and mor seems to control the crowd, the other turning possibly this great ocean into a vast 
uppressing confu sulating traffic, making the Pacific reserve I reckon these things to be a sensible 
ough places plain and every place safe: and his hand mitigation of the fears of humanity, a sensible contri- 
bution to the peace and progress of mankind. It seems 
quite a natural thing that after those pacific triumphs 
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you should have these Pacific celebrations. So reck 
oning, we heartily bear in mind the services and 
achievements of America in the world cause, and the 
firm and practical statesmanship of its President and 
Secretary of State. Especially today we think of the 
great lawyers of your and many nations as they went 
on trying to hammer into a solid fabric of results those 
ideals and aspirations which all peoples cherish who 
claim the rank of civilized states 

These are some of the reasons, Mr. President, 
which make me feel, with a deeper note of gratitude, 
the historical interest of the occasion on which you 
have asked me to address you 

Of course, when lawyers foregather, they are apt 
to confine their discussion to the present, and to the 
immediate future, and to their own very wide-awake 
good selves. Lut the strength of these great confer 
ences is shown when they have leverage enough to get 
men out of that rut. Occasions arise when history 
and events vividly and savagely compel that. The best 
amongst you probably look back to the later fifties and 
the early sixties—that trying ordeal of your citizen- 
ship. Then it was that the law of status and the law 
of the constitution had to be co-ordinated, and that 
under the higher planes of liberty and the rights of 
man. Lowell puts the old view which the older legal- 
ity could always defend, “Here I stand on the Consti 
tution, by thunder” ; 


Human rights hai’nt no mor 
Right to come on this floor 
No more’n the man in the moon, sez he 


These were defensible, very defensible, proposi 
tions in the mouth of a mere lawyer, a mere constitu- 
tionalist, a mere politician, and Lincoln was very pa- 
tient with them. But when to yield to them would 
have been to rive in twain the American Common 
wealth, then his heart, always true, cleared his vision, 
and he seemed to reason that man was more than con- 
stitutions ; that the law was made for man, not man 
for the law. So it was that the courage and essential 
goodness of his statesmanship and the loyalty of your 
great people to truth consolidated at one stroke the 
cause of the Union and of human freedom. 

Then in the common and everyday relations of 
man with man (and these demand after all our first 
regard), the range of your law became mightily ex- 
tended. That law of status, if law it could be called, 
which had travestied the patriarchal system and would 
have turned back even the clock of Roman jurispru- 
dence as it went on opening more and more widely the 
doors of its citizenship—that law of status dis- 
appeared and the law of contract took its place over 
the wide areas of many states. The West Indian pre- 
cedent—very nobly conceived and very wisely accom- 
plished by England—was of but slender proportions, 
and compares with your struggle literally as an insular 
with a continental achievement. Hard and difficult 
and many as were the legal problems to be solved, | 
declare to you that it fills me with wonder to reflect 
upon the comparative ease of the transition, upon the 
adaptability of your legal machinery, and upon the 
practicality of your people. 

This on the civil side ; but on the criminal side your 
task was greater still, and it is not yet complete. Race, 
colour, the memory of oppression; these are very real 
things to be suddenly let loose in a citizenship of free- 
dom. They leave the lawyer and the reasoning citizen 
an irksome but a high and responsible duty. And to 
this hour a high and responsible duty it remains. That 
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duty is to save liberty and order alike by that equa 
hand and that noble and resolute bearing of justice 
itself, which are shown by respect and true fealty to 
the regular administration of the Law. Every man his 
own avenger! The sudden ferocities of lynch law! 
Wherever the English tongue is spoken the ground is 
too sacred for that ; wherever free men reason together, 


jurisprudence renders to justice a sincer d more 
stately homage 

A lesser, but yet quite notable extension of th 
range of law has occurred in the emancipation of 
women. I! presume that you have, as we have, Ma 
ried Women’s Property Acts with their sequels, social 
and legal. The case, however, is not here the same as 
with the enfranchisement of the slave; it is not the 
ubstitution of the law of contract for the law of status; 
it is their reconciliation with each other. I daresay 


you find the contract side of it not unmanageable, but 

on the status side—how you get along with the vari 
ety of state law and state legislation on the subject, say, 
of divorce, and still keep your heads, and are able to 


attend to business—this fills me with wonder 

| know how difficult it is to harmonize state laws 
:ngland has been trying for a generation to approxi 
mate to the decent, sensible, easy working law of Scot 
land in this department of the matrimonial relations 
and as yet it has failed. Of all the forms of amour, 
the one which is most ridiculously hard to accomnx 
date is amour propre. This is certainly so among states 
and nations; and legal reform which points to homo 
geneity is of the derided and SUuSpec t! 

Meantime, the range of your laws for all profes- 
sional brethren who practice and advise must be im 
mensely increased by home-made difficulties (nd 


these, | should reckon, bring in their train a goodly 
store of troubles in the regions of domicile and succes 
sion. Is the harmonizing of your laws of status a 
vain dream in the United States, an objectionable or 
impractical idea? Pray forgive me, | do not mean to 
intrude, or even to suggest. But you must take me as 
| was made and | cannot help thinking 

A few brief words only, and those of nothing but 
commendation of your law of Contract. In your case 
it was not, as in the jurisprudence of Rome or of Eng- 
land, an evolution from a rigidity which had grown 
barren to a fruitful flexibility which better met the 
needs of man—a slow, centuries-long education and 
adaptation. Your jurisprudence sprang fully armed 
like Minerva from the head of Jupiter. Rather a 
strained figure that! For I was meaning Jupiter to 
represent the Common Law of England, and therefore 
| was referring to Jupiter at the time he led a decent 
life—say, after he had overthrown Saturn and before 
his flirtations began! In this department of jurispru- 
dence, the law of Contract, your services have been 
very real and in its literature almost monumental. The 
labours of Story lift your representation to a great 
height. And when that gifted, brilliant American 
statesman and lawyer, Mr. Benjamin, landed on the 
English shore, we received with no grudging admira 
tion his work on Sale; and the man who wrote it 
ranked with our hearty good will among the highest 
in the law. 

I venture to accentuate this solidarity between 
England and America on Contract Law. In your case its 
principles inform and regulate over a vast and active 
continent stretching from ocean to ocean,—in our case 
they interlace the world. Naturally, the same prin- 
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ciples are found, and possibly even better co-ordinated, 
in other lands—say in France under the Code Napo- 
leon: naturally they are derivative from ancient sys- 
tems ; historically they may be said to have found lumi- 
nous exposition by the immortal jurists of the Age of 
the Antonines, who subtly threaded their way through 
technicalities into the open air of fair dealing. A 
laim of monopoly would be absurd; we do not set 
ourselves up as the first and true inventors. But it is 
ours to acknowledge and to share, and over vast spaces 
of the earth to distribute a priceless inheritance which 
has helped to dissipate the misunderstandings, to 
smooth the intercourse and to increase the comforts 
of mankind. 

It is the fact of this common inheritance which 
lays a special obligation upon the lawyers of the Anglo 
Saxon race. Between them, the United States and the 
sritish Empire largely share the distribution of the 
resources of the earth and the manufacture of those 
resources for the use of man. Take the old Roman 
classification, if you like, say, of the consensual con- 
tracts: Sale (Emptio-venditio); Agency (Manda- 
tum); Hiring (locatio-conductio); and Partnership 
(Societas). How embracive the category is! But did 
ever the wildest dreamer among the absolutists of the 
ancient world conceive of the vast fertility of illustra- 
tion of the items of the list which a new world dis- 
plays? For the emptio-venditio go to your emporia, 
your bourses, your exchanges. For societas, watch 
your great corporations, so powerful as to threaten to 
dominate legislatures and states. For locatio-conduc- 
tio, see your networks of railways, your shipping en- 
terprises, your transport, linking ocean with ocean. 
For mandatum, your drummers drumming every- 
where, by land and sea. 

Greater than dreams 


enterprises 
spread ; but, spread they ever so far, one thing accom- 
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panies them, inexorably, inevitably, as shadow follows 


have your 


substance. With them~all goes the law. It checks 
misdeeds, ensures equality of appeal, removes crook- 
edness and chicane, respects neither rank nor power as 
between the bargainers, ever and everywhere insisting 
on a square deal; ever and everywhere taking its stand 
on principles whose foundations are truth and whose 
corner stone is hot See how glorious your pro- 
fession is. See how mistaken those are who think it 
outgrown or effete | have a respect for theology ; 
but its timidities and some of its ongoings, in times 
which demanded plain and frequent ethical remind- 
ers, have made me not so sure about it. Anyhow, I 
am venturing in your presence the proposition that in 
this age which so often shows itself a brazenly mate- 
rial age it is the profession of the law that is the un- 
questionable instrument of an appeal, not to technique, 
not to vogue or fashion or more correctitude, but in 
the ultimate resort to ethical standards which no age 
can outlive, and no progress can trample underfoot. 

I am not a professor, nor the son of a professor, 
and I claim no title to inflict upon you an address 
enumerating categories or laying out elaborate paral- 
lels. I have not learning enough to speak to learned 
men didactically, but one cannot have lived through a 
long and varied professional life without certain 
things having stood out, as able to stand the test of 
experience, as very real and on the whole very helpful 
things. My only wish is to speak to you today more 
by way of simply contributing to the common stock of 
ideas which we put into our mutual exchange. There- 
presume to dwell much further on the 


1esty. 


fore | do not 


law of Contract or to pass definitely to propositions 
on other definite sections of the law. Let us simply go 
on thinking together. 

It does strike me, for instance, that apropos not 
of contract alone, but of many other branches of the 
law, there is a twofold development which, having a 
historical origin, is very notable and very wholesome 
in our own time. The age has gone by for symbolical 
and ceremonial procedure which has lost its usefulness 
and meaning. In regard to the sale of real estate what 
changes have occurred even in my time! As a boy, | 
have copied out deeds which have narrated with pre- 
cise notarial detail how seisin was given—actually 
given—for lands by handfng over earth and stone, fot 
mills by the giving of clap and happer, for houses 1, 
hasp and staple, for fishings a net, for annual rents a 
penny, each tangible thing sold having its tangible sam- 
ple and symbol which made visible the entry of a new 
owner and possessor. The appeal to the sense was 
plain: the notary certifying “vidi, scivi, et andivi”, 
with lots of other Latin added—of a raw and canine 
order. Nowadays, the substance of sale remains, but 
the symbolism of the real contract has passed away. 
The literal contract has been reached, and all stands 
alone upon the written word. Now turn this matter 
about. From the real contracts where more than the 
written word was required, look now at the purely 
consensual contracts which required no writing at all. 
The means for the transmission and record of thought 
have now vastly changed from the day when the 
Roman painfully recorded the literal contract with his 
stilus on a tablet of wax. Then consensual contracts 
stood a great way apart from literal. But now, with 
the spread of education and the advance of science, 
the use of letter, of telegram and of the telephone mes- 
sage confirmed by the business man’s note—all these 
lift the bulk of the consensual contracts into the grip 
of a literal record, and that so effectively that one may 
explain the record if it be ambiguous, but, if not, one 
must stand to it, and to vary it is bad law. 

From these, two directions, accordingly, the one 
where all was form and ceremony, the other where 
there was the spoken word alone, the force of the legal 
pressure of later days has been concentrated upon the 
construction and interpretation of the written word. 
Chis is so in a sense applicable far beyond the range 
of individual bargains and covering not them alone but 
writings of all kinds, wilis and settlements, deeds of 
gift, and trusts; higher still, articles of association and 
prospectuses ; higher still, legislative acts and statutes 
themselves ; and then still higher, the constitutions of 
states and provinces, of dominions and common- 
wealths. 

There thus come into the literature of law power- 
ful and profound books, and a wealth of cases so per- 
plexing as, if yielded to, would drive analysis to the 
point of contortion and the lawyer or student to con- 
fusion and sheer mystification of mind. It is so in the 
humble and ordinary life of the practitioner. As the 
range of law widens and arises, then the clash of in- 
terests and the intrusion of prejudices, social and na- 
tional and international, are apt to disturb fair judg- 
ment and all this makes a grounding in the principles 
of true interpretation imperative as a salvation from 
sheer mischance. When you consider what the handling 
of these problems means in the equipment of the human 
mind, then you get some light on the phenomenon that 
in all ages and in nearly every country the profession 
of the law gives its quota of power to statesmanship 
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and public life. Exposition is the skill of the lawyer ; en- 
forcement is the art; but interpretation is the founda- 
tion of his science. 

To get at the essential meaning which the words 
under construction signify is a psychologigal exercis+ 
far too little appreciated. It is in modern as in an- 
cient times,—there are serious obstacles to getting at 
the true interpretation of disputed words. In ancient 
times the obstacle was formality—in modern times it 
is authority. A consensus ad idem did not of old get 
into the region of discussion until a minute examina- 
tion had been made into the forms and ceremonies in 
which it had been clothed. Did these fail, as the law 
prescribed, then the examination, the true interpreta- 
tion, ended before it had begun. These have now 
largely disappeared from the ground. but in their 
place and now for generations in their place has grown 
up a new obstacle, thick as the jungle. The words 
have already been in the hands of the judicial com- 
mentators ; and, as is the way with commentators, the 
one refers to the other and the third to the preceding 
two till the text is obscured and the vision of the in- 
terpreter cannot get through the thicket except at the 
risk of his being considered a rebel and iconoclast 
Any recent statute forms an illustration ready to hand. 
Hardly is it born into the world, till judges fall upon it, 
tearing it analytically to pieces; and unless they called 
it at least inartistic they would not be in fashion! But 
then their turn comes ; and their frequent lines of error 
are produced and produced with a touching defer- 
ence, till by and by the plain English of the act does 
not know itself; and only great judges take the liberty 
to announce that the act means what it says. If you 
have in your great country statutes like the Employers 
Liability Acts and the Workmen’s Compensation Acts, 
such as we have in ours, you may have an inkling of 
my meaning. 

The danger of obscuring the text by the com- 
mentaries is not confined to statutes of the realm. It 
appears over and over again in humbler and more 
homely spheres. Particular words of a will in a cer- 
tain context are interpreted to mean one thing and it 
is so decided; then the same words in quite a differ- 
ent context are held to mean the same thing, because 
it has been so decided. Thus so-called rules of con- 
struction are formed—the rule in this case or the 
other—and they are applied, amidst difficulties which 
no well instructed practitioner dare avoid, although he 
and everyone else knows that the meaning put upon 
words is very different from what it would have been 
if the ground had only been clear. 

I have observed with no little satisfaction, in re- 
cent years, a more determined effort towards reversion 
to the text itself, and a desire to avoid shackling the 
ordinary English language with conventional formulae. 
A convenient illustration of what I mean occurred no 
later than last year in the case of Lucas Tooth. It ap- 
peared that the ordinary expression, the simple word 
“then”, had been the subject of repeated decisions and 
so had been given a cast-iron and conventional turn 
One noble Lord stated thus the tendency upon which 
I have been venturing to reflect: 

When a category or enumeration, ventured upon even 
by high authority, is sought to be imposed upon a simple 
and common word of the English language, courts of 

interpretation must preserve their freedom of contact with 
the mind and meaning to be interpreted, that mind having 
used the medium of unartificial and ordinary speech. 

Words themselves change in meaning; even punctua- 
tion, or the order in which things are set down may have 








its significance; and the nuances of expression have an 
infinite variety. Out of categories or generalizations you 
may no doubt construct a machine which would stamp 
ordinary words with a meaning which their author would 
promptly disavow. The generalization becomes a category, 
the category becomes a rule, and the rule becomes a bed 
of Procrustes upon which words and expressions must be 
stretched, but which, as one is unhappily conscious, they 
can only be made to match by torture or by mutilation 
The meaning of the testator is not thus reached, and 
misinterpretation results. 

The case of Procrustes occurs often enough. The 
literalist, very loyal to authority, stands within it as 
within a fortification. If you tell him that “the letter 
killeth but the Spirit giveth life” he asks you for the 
reference; and then, when you give it, he says that he 
has not got the Book in his library. Yet must it not 
be true that wherever that Spirit has been violated, 
then it stands to reason that some element of mischance 
may have crept in? Alas! in this world the smooth 
has ‘to be taken with the rough, and literalism with its 
mischances has the merit at least of binding judges and 
interpreters to construct the actual terms employed, 
without daring to invent for themselves another mean- 
ing not out of the grantor’s words but out of their own 
head. 

[ grant that point; but when that is granted all is 
said in favour of the Procrustes method. What then, 
gentlemen of the bar, what is to be done? Struggle 
and wrestle you must with these difficulties, sometimes 
on an immense scale. Take my advice: the figure in 
mythology which will help you most is not Procrustes 
the tyrant of the iron measure, but a giant and a strug- 
ler like yourselves, by name Antaeus. According to 
tradition he was a great fighter. He overcame and 
subdued all enemies, but the secret of his power was 
that, being the son of Neptune and Terra, of Ocean 
and of Earth, he kept his feet in touch with mother 
arth and thus found, at every crisis of battle, refresh- 
ment and new life. Finally he was overthrown; but 
Hercules could not have accomplished the task except 
by lifting him from the earth and squeezing him to 
death in the air. There is our lesson as interpreting, 
constructive lawyers. Let us keep in touch with 
mother Earth. Do not let any Hercules of convention 
lift us from the ground of common sense to which 
we owe all that strengthening, all that reinvigoration, 
all that vitality which nerves us in the struggle. So 
surely as we shall be lifted above the realities of the 
case, then so surely shall we be overcome. Stand 
squarely on the solid ground of Mother Earth; even in 
the struggle where many authorities are heaved at you 
and many rules, and the wisdom of many ancients are 
fired at you to blow you into the air,—stand firm, and 
you will grapple with all these assailants and all their 
weapons. In the end you will triumph by the strength 
of vision which has enabled you to see beneath decided 
cases their true essential meaning and to test authority 
even in its highest decisions, not by head notes or ru- 
brics, but by the fundamental principles rooted in rea- 
son and grounded in sense which in the particular case 
they purported to expound. 

Yes, there have always been, and to this hour 
there are, two schools in jurisprudence; the school of 
Procrustes, and the school of Antaeus. I suppose the 
tvrant Procrustes had his uses although I have never 
had much favor for him. But Antaeus guides the 
whole life. The lesson of his strengthening contact 
with reality is a lesson forever. 

This determined loyalty to sense of truth never 
degrades but always adorns the law. This it is which 
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s the death of trickery, which is the searching out and 
tamping underf fraud, which is the unraveling 
the dexterities of deceit, which is the homage to 
justice which underlies every act of a professional 
, \ n enterprise searching for truth, 
no greater advances have been made, probably in any 
ive, than in our n time But beneath it all there 
es that essential fundamental fact to which I have 
illuded, that there are standards of interpretation 
vhich are solid ar nfallible, and any result reached 
even by the most listical interpretation which varies 
these standards line which leads to loss and misery 
ind wrong 
Upon this 1 one department of law to which 


i specially refer in regard to the rescission of 
ontracts. In Scotland it is called a reduction, and 


intil a few years ago it was expressed in an emphatic 
redundaticy worthy of the schoolmen of the middle 
iges. The will or testament, a contract, a gift, or what 
not was to be “reduced, retreated, rescinded, cassed, 
annulled, decerned and declared to have been from the 
beginning, to be now, and in all time coming of no 
vail, force or « t in judgment or outwith the same 
ind the defender 1 pone 1 thereagainst in integrum ‘ 

Now, was that not a mouth filler And many a 
battle has been waged over the issue which it raised 
You know the sort of inquiry to which I refer. Many 
of you have ubt had enthralling adventures in 
that line. The whole department is founded on the 
simple proposition that a thing which is essentially a 
wrong as between man and man should not stand. I 
lo not enter into the refinements as to the declaration 
in one case as to whether the deed or document is ipso 
ure void or whether it is only voidable. I am upon 


things mucl ndamental than that. The cate- 





gories of fraud, of conce nt of essential particu- 
lars by one party m the knowledge of the other, of 


duress in the sense either of actual “force and fear” 
or undue influe: by such predominance of the will 

f one party f the other as to make the lat- 
ter not a iree agent ill that set of causes which come 
before the court e the assertion of one funda- 


mental principle ry le is that law will not 





recognize if it t vid it, any act, agreement, con- 

tract or obligation unless these are the acts of men who 

were both truly sane and truly free. Justice becomes 

the handmaid ruth, jurisprudence the vindicator of 
freedom 

he « nt ri ege ot iw 1s defend the 

inon of ely, that all must have equal 


treatment | ; the broad, inevitable resultant 


right of free « When « very citizen can truly 
feel that the la n be appt aled to as his friend, then 
strength and he g comes into the body politic and 
the function of en on the everyday level of in 
dividual disputes and of differences between man and 
man, adds to t ilthy sense of independence which 
is the ess il progress. But whenever men, de- 
cent men, not rel or criminals, cower beneath the 
law, being aft ts inequality, saying to them- 
selves “the world not my friend, nor the world’s 
law,” then the e the st ithecaries of so- 
ciety an ted t unnesses and evil ways. 
(nd that societ rotten where one citizen as against 
another can over] r him or undermine him by law 
wielded with an uneven hand. Only the blind, cruel, 
or the unjust heart can wink the eye at this unname- 


continent, great as it is vou 


do not recognize that wide plane of equality to which 


I refer. It is your privilege to distribute justice to 
that marvelous agglomeration of races which America 
has taken to her broad bosom. She speaks to them 
the English tongue; she nourishes and educates themi 
in the practices of freedom, she inducts them into that 
fundamental respect for organized society which only 
law can conserve: Above all no race, religion, color, 
origin, dare arrest or deflect the course of justice. All 
alike are equal before the law. These everyday things, 
the straight deal, the even hand, so common-place are 
they that one is apt to lose the sense of their enormous 
power. 

rom every disorganized quarter of the globe this 
rich land becomes a refuge in which, to its astonish- 
ment, right becomes a real possession, maintained un- 
falteringly between the highest and the lowest, the 
richest and the poorest, and the appeal to law is itself 
a right universal. But when I speak in these high 
terms of freedom and independence, of equality and 
right, as they are known within your borders, | can- 
not restrict my vision. My own experience forbids 
me. Next week | shall have to address the Bar of 
Canada on particular problems connected with the ad- 
ministration of Justice by the Judicial Committee of 
the Privy Council. The jurisdiction of that body ex- 
tends over one-fourth of the population of the globe ; 
the jurisdiction of your Supreme Court added to that 
makes the principles of our laws cover nearly one- 
third of the human race. But how wide soever may 
be the range, you and we recognize that this is not a 
question of what race, creed, nationality or people, 
law is to be applied to. It is a question fundamental 
to the administration of widely different laws and sys- 
tems of jurisprudence, some modern, some traditional, 
some tribal, some as old as recorded history,—wher- 
ever a system of law or jurisprudence is worthy of 
the name these fundamental principles and especially 
this canon of fair and equal treatment must apply. 

Now that I am upon this topic of what I may 
call the fundamentals of law, its deep basic universal 
principles, I recognize too well the needs of the oc- 
casion and the limitations of my own capacity to ven- 
ture upon a detailed or didactic exposition of a subject 
so large and grave 

But as we go on thinking together, would you 
suffer from me this :— 

Having had to study for many years the clash of 
opinion and the collision of interests, not alone be- 
tween individual men but, on a higher range, between 
classes of society, and, on a still higher, between State 
and Commonwealth, between Province and Dominion, 
do let us bear in mind the correlations of things. Tt 
the correlations of things be truly grasped, then the 
very secret of justice has been unveiled. 

Let me try to explain to you what I mean by 
this. The ideas have in them nothing abstruse, noth- 
ing revolutionary, and, as you know, there is nothing 
new under the sun. If any of you smell Hegel and 
German philosophy about, I cannot help that 

Take that thing which we call a man’s right. He 
ought to be able to vindicate it against all the world 
But one imperious and resounding prohibition is laid 
upon him; he cannot take the law into his own hand 
And well he knows if he thinks of his own right and 
of himself alone, and begins to exercise it with that 
sole idea, then collisions will take place, he will en- 
counter surprises and mishaps and he will come to 
grief. What has happened to him? He has forgotten 
that the correlative of right is duty. Sic utere tuo 
ut alicnum non laedas. But the law does not forget 
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it. And that law which he dare not take into his own 
hand as a master he can appeal to with the submissive 
mind. For Justice exists; that austere reconciler of 
right with duty. As deep and elementary as the dis 
tinction in philosophy between the ego and non-ego 
is the broad plain fact that there are others in the 
world besides the appellant who also have rights, and 
that the interdependence of rights and their poise and 
balance with duties is secured by the arbitrament of 
a third principle, namely, justice itsel 


lf Justice con 
serving the rights of all, and commanding the duties 
of all, issues its decree that right and duty must dwell 
together in the peace of mutuality. In this mutuality 
of rights and of duties both can be evolved into that 
glorious harmony wherein law is vindicated, force re 
strained and progress possible, and peace among men 
the everyday achievement of social life. 

Do not please be superior to these views about 
the correlation of ideas. You may find before we 
have done with them that they have a far reach. 

Let us now leave the ground floor, on which are 
exhibited those ordinary difficulties which demand s« 
lution and settlement between citizens in ordinary life 
Let us ascend, taking our principles with us—always 
doing that—into the higher and wider regions of the 
relations of class with class, religion with religion, 
party with party, political, economic, industrial. Here 
in a moment we feel the need of principles and the 
supreme usefulness of those in this wider air. Here 
again, I repeat it, do not, please do not forget the 
correlatives. As on the more ordinary level the plain 
est correlation was between right and duty, now a 
further correlation has appeared—the correlation of 
order with liberty. 

Disputes among classes are wider in scale, often 
more sinister in the appeal both to force and to prej 
udice and more dangerous to society at large. But 
the figure which must now stand “betwixt the fell 
incensed points of mighty opposites’’—is still as before 
the same august figure of Justice itself, with Law as 
its instrument of reconciliation. 

Again the temptation is great to exult in liberty 
and to achieve its own rights at its own hand. The 


temptation is vastly reinforced by combination, and 
sheer lawlessness gets many to defend it. 
Something has been forgotten in all this, namely, 


a correlative, and the correlative of liberty is ordet 

sion demands that 
neither class, religion nor party shall be denied free 
dom, that that freedom is a noble thing, so noble that 
the freedom of all must be protected by the freedom 
of each being exercised within the limits of public 
order. And so freedom 
togeth« - and the opposite s are correlated by a t 


Society however even in convul 


and order are made to dwell 


hird 
riya 
1 


entity, that austere reconciler Justice, and society 


saved. The brutalities of force are subdued, the wide 
spread miseries and sorrows of combatant and not 
combatant alike are assuaged these yield to the 
arbitrament of reason. The submission is made to 
justice and to law under appeals which are oftentimes 
conducted on both sides with the most accomplished 


skill. I can in my own experience as an arbitrator 
testify to this at first hand 
The range of law on this 
Sometimes the texts of Statutes are cited, sometimes 
the rules of common law or even its procedure; but 
everywhere and always those principles are appealed 
to which give equality of treatment, the just poise and 
balance, the rights of each to be duly respected, the 


higher level is wider 
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duties of each to be faithfully performed, under coi 
ditions of discipline which will yet preserve freedom 
unimpaired, but make it a well-ordered freedom. And 


above and around and beneath all an undying homage 


must be paid to the eternal principles of justice an 


the square deal 


lo each Class equal law must be applied LO 


take an illustration,—once an agreement reache 
inder free and orderly and equal conditio1 


would sustain an agreement on the principles of la 


the duty of the employer to pay and the right of the 


vorker to receive wages as per the agreement and 
these to the last cent, and the right of the employer 
to receive and the duty of the worker to give work 
as per the agreement and that to the last minute. Ty 
neither is chicane or adulteration permitted rhe 
worker gives true and not adulterated labour; the 
master gives true and not adulterated coin. The true 
netal on either side; no alloy; no quibbling; honesty 


forbids. Be very frank and fearless about this. No 
liberty of any class, no discipline by any clas an 
evade this: the attempt whether by intimidation 
force on either hand is tyranny; honesty forbids 

| take no gloomy) view of all thi For | rec g 


nise that more and more as moral and economic edu 
cation proceeds, the ranks of all classe are ce ming to 


recognise that the way both of prosperity and peace 
vhicl 


lies in the recognition of those standards are at 
once ethical and legal standards 

Every other weapon breaks in pieces or explodes 
in self destruction. And everyone that wields it, as is 
the case in Russia to-day, from the despot doctrinaire 


downwards to the famished dying innocent milliot 
everyone must sooner or later feel that 

‘Tis safer to be that which we destroy 

Than by destruction dwell in doubtful joy 

lime was when the so-called governing classes called 
for discipline, for order, order and more order, witl 
a gibe and a blow on the head for liberty whenever: 
it appeared. That was the despot’s cod And then 


the time comes when the vaunted ordet overthrown 


by those very forces of liberty which it was trying 
to repress. 

Then another era arises, and liberty has its spell 
of excess, breaking up all order in its early headlong 


career, then liberty breaks into anarchy, and falls, 


groping after order, into the cruellest of despotism 


and in a whirligig of inconsequence liberty itself has 
been destri ved Yes :—‘these violent delights have 
violent ends The times move fast and with tragi 
steps. Within. one decade and within one land the 
world has had vie transitions from autocracy to Bol 
shevism. It has been seen how order and liberty are 
both needed by mankind; both must live r each wil 
fall to pieces And the last of calamiti will have 
come, because soci ty will have lrorsaken ustice, 
justice equal to all men and to every iss istice 
the reconciler. Burke’s was a great saying Libert 
to be enjoyed must be limited by law; for where la 
ends there tyranny begins; and the nny is. th 
same be it the tvranny of a monarch or a multitude 
nay, the tyranny of the multitude may be the greater, 
since it is multiplied tyranny 

As in the humbler sphere where the law knows 


neither rich nor poor, so among classes the law knows 
neither high nor low, supreme or struggling, influen 
tial or humble, and deals with all with an equal hand 
and an equal mind. Without that there can be no 
democracy of free men, for that unnat ble thi 


ea ing, 





















THE WIDENING 


RANGE oF LAw 549 





rruption, cat se society to rot. Give what name 
u like to tl iding forces, call one organized 
labour and the other organized capital, law in the ad- 
inistration of tice knows neither the one nor the 
het Phe st organized workers have equal 
ghts the only against organized capital, 
it against the organizations of their own class. 
Wher however, are divided against 
isses, then too often a more serious trouble appears. 
is not now the application of legal principles—those 
ustice t abjuring of legal methods—those 
reason | vful collision has come—the col- 
ion betweet and reason, between class des- 
tism and tyranny on the one hand, and freedom and 
juality on the other The cardinal principle is the 
ppeal to justice ch of its class has its rights against 
the other, each of its class has its duty to the other 


ts and in performing the duties, 
of assertion but each in the per- 
must be restrained by that order 
hich ensures the liberty of all. It is indeed, Gentle 
en of the American Bar Association, a tough nut. 
[he appellants in the case are truly not one class 
igainst another, but society against both. Over all 
ndividuals, the whole body politic 
ust assert the law, a law for all alike, a defence and 
. security for human society itself. Against this even- 
anded justice no isms and shams can prevail, labour- 


isserting the 


1°14 


ich has its libert 
rmance Ol 


isses as Ove! 


m, capitalism, bourgeoisie, plutocracy, proletariat, all 
hese are the fort und shows, the red rags, the drums 
nd trumpets; tl ubstance of the issue is—shall 
freedom and orde live together shall right and duty 


respect each ot! And shall, lastly, the method of 
ettlement and lution of these eternal problems 
e with the brutality of force, or with the ministry 
f substantial With its whole power law sup- 
ports the latter this noble service to humanity 
t dare scrap neither its principles nor its methods. In 
fair weather will abjure the brutality of 
force: it will uplift the juster, humaner, diviner min- 


stry of reason this the law as with a crowning 


consecration demat the homage of the soul 
That very thinker and eloquent man, Sir 
lames Mackint vould, I feel sure, have agreed 
ith this: and he expresses his ideas with a very 
tately dicti is not,”’ says he, “in my opinion, 
the whole cor s of human affairs, so noble a 
pectacle as that which is displayed in the progress 
if jurisprudence here we may contemplate the cau- 
tious and unweat exertions of a succession of wise 


urse of ages, withdrawing every 
the dangerous power of dis- 


‘ 


to inflexible rules—extending 


men throug! 
ise as it ar 
retion, and su 


the dominion of tice and reason and gradually con- 
entrating, within the narrowest possible limits, the 
domain of brutal rce and arbitrary will.” 
So far for correlation of idéas right and 
ler They are regulative in the 
lividual l 1 ial relations: but they are ap- 
able it icl re extended quarters than the 
wounds of o1 n, they invade, they must invade 
the internatior ré © widening is, must be 
the range of | 
Let us proces wever to consider quite another 
ind a very different topic. and so roach the higher 
region. Not correla now but collisions. Not cor- 
relations of idea t collisions of method. Here is 
no blending. 1 rdination mpromise. It is 
to the knif between the method of force 


on the one hand and the method of reason on the 
other. Reason and force since the world began have 
been in grips. When the former has prevailed the 
majesty of the law has been justified. When the lat- 
ter has prevailed civilization has been wounded, the 
estimate of human life has been lowered, the achieve- 
ments of mankind have been destroyed, and law itself 
has fallen from its high estate, dethroned, brutalized 
and then trampled underfoot. 

In every range of law, from the humblest to the 
highest, this operates. When the superior in position, 
in influence, in numbers, in adherents or in rank takes 
the law into his own hands, then the insistence of the 
domination of force over reason is promptly illus- 
trated, and the private wrong calls aloud for legal 
redress. But the rejection of the domination of force, 
the taking of law into its own hand, applies not to 
individuals alone and on the higher range to classes 
of society, but it applies still higher ; all nations, sooner 
or later, who in this collision between force and law 
prefer domination and power, come to a miserable 
end; they that use the sword perish by the sword. 
Law reaches up to this higher level, and as the years 
go forward will do so with a greater and greater 
majesty of command ; and justice, still the reconciler, 
will carry its principles with it into that highest range, 
abjuring force as a solvent of disputes, upholding the 
way of reason, and asking the aid of great lawyers 
as its ministers. 

So we come to realize that the dispensing of 
justice is no despot’s behest, but is part as I say of 
the ministry of reason in the affairs of men. Thas, 
as you ascend, the view widens, and everywhere, as | 
see it, the range of law is seen to ascend. But, min- 
isters of reason, bestir yourselves. For the other side, 
the brutality of force has but the other day been 
vastly reinforced. 

A new fear is at the heart of mankind at this 
hour. It is connected with the advance of science 
Never since the world began had force, brutality and 
anarchy such an opportunity. War, with all its sac 
rifice, has not been too dear if it open the eyes of 
mankind to the appalling gravity of continuing in the 
worship of force and of further defying the govern 
ance of reason. A new era opens to mankind. If 
you conceive of International law as binding all na- 
tions, then International law, I speak it with sorrow 
but conviction, International law is in ruins. Force 
under immoral or non-moral control can, we know. 
undo, and has undone, the humanest conventions of 
the ages. And a destruction can now be accomplished 
in the course of minutes which will overthrow the 
achievements of mankind built up in the course of 
centuries. The earth is affrighted. 

Men, unless reason and the arbitrament of justice 
be reasserted on the earth, will hide beneath the ground 
on which the ruins of human happiness have been 
overthrown. Do you think this picture overdrawn? 
Well, listen to this: 

Let me quote from that most distinguished sol 
dier, Major General Sir Frederick Maurice :— 

Early in May, 1915, the Germans made their second 
gas attack at Ypres, employing a far greater volume of 
gas than in their first attack. I remember that early in 
the morning when this second attack took place, I was 
riding just outside Haasebrouck when my horse suddenly 
refused to go a yard farther, and soon after I felt my own 
eyes smarting. When I got back to my office I received a 
telegram with the news of the gas attack, and realized that 
I and my horse had felt the gas 21 miles from the place 
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where it had been discharged. If that gas had been 
really poisonous, thousands of women and children in 
Haasebrouck that day might have been killed A fleet 
of aeroplanes could now carry for several hundred miles 
as much gas as the Germans discharged on that occasion, 
and if the gas were really and the breeze car- 
ried it for a distance of 21 miles from the place where it 
was dropped, the destruction of the civil population would 
indeed be wholesale 

So it has come to this. The conflict 
history, between right and wrong, the solutions as old 
as history, between material advancement eventually 
pursued and ideal progress legally achieved, yet still 
there remain acknowledged remedies as cruel as the 
darkest records of uncivilized humanity, of the ad 
justment of human affairs by force instead of by 
law. All these things are before our mind now, but 
they have assumed a darker colour. The glory of 
our estate is shrouded by fear. The weaknesses of 
our remedies are pitiful to see. The cry of aggrieved 
mankind is unavailing forever unless a new method, 
a new range of law be reached under which an orderly 
humanity shall be free, regardful of right and of duty 
and submissive to justice after reasoned appeal. 

“Pride, pomp and circumstance of glorious War” 
have disappeared into a chemical cauldron. Chivalry 
and military glory, there seems no room for them 
under the sun. They have fled and in their place is 
left only the diabolism of the laboratory. The powers 
of nature will undo us if they are in charge of the 
passions of men. The restraint of human ambition 
will be ineffectual unless humanity itself and its great- 
est nations rise in revolt agNinst the tyranny of those 
methods which, regardless of law, have triumphantly 
culminated by striking humanity down. 

In this task of widening the range of law your 
great country has produced supremely great advocates. 
I sometimes think that the federal idea, the idea which 
the genius of Hamilton and Washington combined to 
impress upon your people, under which State rights 
could be guaranteed and the Union kept secure, is on 
the eve of establishment on a world scale. All nations 
claim their State rights, all nations protest against a 
super-state,—just as Hamilton’s battles had to be 


fought against a similar idea of the Union being 


poisonous, 


as old a 


regarded as a super-state 

Far-sighted, able, philosophically-minded 
have discerned the day in which we now live, and the 
plight of humanity in which we now welter. To them 
it was justice, the verdict of reason and the appeal 
to law, which are the salvation of mankind, and that 
appeal was grounded upon essential and fundamental 
principles of right, distributed with equal hand against 
wrong, from the humblest to the highest spheres of 
human association and activity. To the philosophers 
like Kant and Grotius have succeeded men of power- 
ful practical insight, such as your own Presidents 
Twelve vears ago President Roosevelt visited Chris- 
tiania. He received there the Nobel prize, and de- 
livered his lecture on International peace, and the 
words he cited are the noble words of which every 
American and every humanitarian should be proud 
They are these: 

There is at least as much 1 curb the cruel greed 
and arrogance of part of the w f capital, to curb the 
cruel greed and violence of part of the world of labor, as 
to check a cruel and unhealthy militarism in international 
relationships. I would like you to think over that way that 
I have put that. I shall ever denounce wrongdoing be- 
cause it is wrong, whether done by the rich or by the 
poor. 

We must ever bear in mind that the great end in view 
is righteousness, justice as between man and man, nation 


and men of affairs. 


men, 


and nation, the chance to lead our lives on a somewhat 
higher level, with a broader spirit of brotherly good-will 
one for another. Peace is generally good in itself, but it 
is never the highest good unless it comes as the hand- 
maid of righteousness; and it becomes a very evil thing 
if it serves merely as a mask of cowardice and sloth, or 
is an instrument to further the ends of despotism or 
anarchy. ° 
Now, having freely admitted the limitatior 
work, and the qualifications to be borne in m 
that I have the right to have my words tak 
when I point out where, in my judgment, great 
can be made in the international 
speak as a practical man, and whatever I nm 
I actually tried to do when I was for the time 
head of a great nation and keenly jealous of 
and interest. ask other to d 
should be giz ) sce my own nation do 
Both upon its ideal and its practical 
policy has been followed by your 
Humanity in its noblest 
never had better service than from your most thought 
ful of men. I think of men still living. Not of your 
two great Presidents alone, Mr. Wilson and Mr. Hard 
ing, but of your great President and ( 
laft—that valiant and unwearied soul, and of an 
other whose handwriting | detected 
in the humaner details of those fine Pacts for the Pa- 
cific and for the Limitation of Armaments—I call him 
the Grotius of America, and his name is Elihu Root 
You see how I love the idea of Justice as the 
reconciler of Even political antitheses 
come under its sway: 
or democrats, bless and honour them all 
seeking and following after 
\ssociation, 
in its min- 


cause of 


nations 


great 


CPePTIC lhe 
etise ilas 


hief Justice 


have gratefully 


antitheses. 
Be these great men republicans 
they meet 
justice 


on the level of 
\nd it is this which makes a Law 
in the exercise of its function and proud 
istry, no unfitting place for thoughts as wide as 
bringing the world under homage to peac« 

Humanity lies bleeding and stricken, and on many 
fair spaces of the earth alike the hand of war and the 
hand of the doctrinaire who knows not justice lie 
heavy like a We think of the Unie 
English-speaking race, not for its.own sake 
this crisis of the history of the world, for 
that lies to its hand—to staunch wounds, to redress 
wrongs, to remove oppressions, and, better than all 
these, to teach men a new and better body 
and for soul. In this communion of et our 
comradeship be sanctified ; its foundations will be sure ; 
a comradeship of righteousness. 

We men of the Anglo-American race, we must 
be comrades all, And I know no 
plainer call to the comradeship of righteot 
a common loyalty to law, and to methods of its sure 
) Our reward is before 


serene 


curse. 


way tor 
service | 


comrades for ever. 


isness 


and equal appeal to reason 

us. The inspired prophetic word still rings like a 

“And the work of righteousness shall be 
g 


q lietness and 


command 
peace, and the effect of righteousness 
assurance for ever.” 

My appeal to you, Gentlemen of the American 
Bar, is that the ancient grudge should d go for 
ever, and that the ancient comradeship should be re 
newed and repledged, renewed and repledged for ever 

By your forbearance, may I add this concluding 
word. Do not think, do not dream, that we on the 
other side are not aware of and not sympathetic witl 
you in those constitutional difficulties witl 
are confronted. We know the fulmination 
ferson against alliances, we know the power of 
written constitution, not only over your minds 
~2) 


. . , . 
{ ¢ ntinucd on page 5, 


























OHN WILLIAM DAVIS, now President of the 
American Bar Association, was born in es ei 
West Vi yore on the 13th day of April, 1873. On 

the paternal side ke is of Virginian ancestry, and his 
father, John J. Dan is, was for many years a prominent 
practitioner at the West Virginia Bar. His mother 
Anna Kennedy, was from Baltimore, Maryland. He 
received his college education at Washington and Lee 
University, at Lexington, Virginia, graduating with a 
degree of A. B. in 1892, and later with a degree of 
LL. B. in 1895. He was admitted to the Bar in Har- 
rison County, West Virginia, in 1895, and with the 
exception of one year spent as an associate professor 
of law at Washington and Lee, he practiced continu- 
ously with his father under the name of Davis & Davis 
until he was appointed to the office of Solicitor General. 
He was elected to the House of Delegates from West 
Virginia in the year 1899, and served as Chairman of 
the Judiciary Committee of the House and floor-leader 
of the majority. After his term in the Legislature had 
expired, he declined to be a candidate for other offices 
but was active in the affairs of his party, being a can- 
didate for elector-at-large in 1900, and a delegate to 
the Democratic National Convention at St. Louis in 
1904, 

In 1910 he was elected to the 62nd Congress from 
the First District of West Virginia and became a mem 
ber of the Judiciary Committee. It was during the 
session of this Congress that the impeachment trial of 
Judge Robert D. Archbold of the Commerce Court 
was held, in which Mr. Davis served as one of the 
managers on the part of the House. Among other 
important legisle os before the Committee at the time 
were the bills relating to coats in cases of con- 
tempt, the use of the writ of injunction, the Work- 
men’s Compensation Act for railroad employes, the 
Webb Act in relation to the shipment of intoxicating 
liquors, and others, in which Mr. Davis took an active 
part. He was re-elected to the 63rd Congress, and in 
August, 1913, resigned to become Solicitor General of 
the United States. In this office it fell to his lot to 
argue on behalf of the Government the cases under the 
Sherman law against the United States Steel Cor 
poration, the International Harvester Company, the 
Reading Railroad Company, and others. The Income 
Tax cases, which settled the scope and purpose of the 
16th Amendment, and the cases under the Adamson 
Act, and the Selective Draft Act, were among the im- 
portant cases argued by him during his incumbency. 

In September, 1918, he was appointed by Presi- 
dent Wilson as one of a commission of four to nego- 
tiate an agreement with the Imperial German Govern 
ment and also with the Austrian Government for the 
treatment and exchange of prisoners of war. This 
commission met at Berne, Switzerland, and was still 
in session when the Armistice was concluded and its 
further labors were rendered unnecessary by the agree 
ment with the defeated governments to release imme 
diately all American prisoners in their hands. It was 
while he was on this commission that he was appointed 
as Ambassador to the Court of St. James. He arrived 
in England on the 14th day of December, 1918, and 
resigned his office as Ambassador on the first day of 
April, 1921. 

During the Peace Conference at Paris, as a mem 
ber of a special committee elected for the purpose, h 
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issisted in drawing up the plan for the government of 
the occupied Rhine provinces. 

Upon his return to the United States he located 
in the city of New York. After the required six 
months’ residence in the State of New York, he 
was admitted to practice in the New York Bar in 
October, 1921, and became senior partner in the firm 
of Stetson, Jennings & Russell, which was headed 
during his lifetime by Mr. Francis Lynde Stetson, s 
long and favorably known to the members of this 
Association, 

Mr. Davis is a member of college fraternities and 
of numerous clubs, and is a Mason, 32 During his 
residence in Great Britain, he was made Honorary 
Bencher of the Middle Temple. He has received the 
degree of LL.D. from the Universities of Birming 
ham and Glasgow, West Virginia University, Wash 
ington and Lee University, Union College and Yale 
University. 

For several years he served as Secretary of the 
West Virginia Bar Association and was its President 
in the year 1906. Upon his arrival in New York he 
promptly connected himself with the Association of 
the Bar of the City of New York, New York County 
Lawyers’ Association and the New York State 
Bar Association. He has been for many years a mem- 
ber of the American Bar Association. His view as 
to the value and importance of such associations can 
best be stated in his own words from an address which 
he delivered before the New York State Bar Associa 
tion in January of this year. Said he: 


[ cannot think that any American !awyer has fully 
met the rightful demands of his profession until he has 
made himself an active member of his local, state and 
national bar associations. 

We are a scattered folk, we American lawyers. Ws 
issue from a multitude of law schools after diversified 
courses of study and are admitted to the bars of our 
several jurisdictions under regulations as multiform as 
legislative ingenuity forty-eight times multiplied can 
devise. Each for himself becomes speedily immersed 
in subjects that in their variety run the whole gamut 
of human experience and random discipline is adminis- 
tered to us by a legion of independent and disconnected 
tribunals. So far as I am aware, this situation is not 
paralleled among the lawyers of any other country. 
rhe sole tie which unites us is that in a common lan- 
guage we serve a common law and inherit from those 
who have gone before common traditions of loy alty, of 
service and of honor. 

The duty to maintain and transmit these traditions 
unimpaired stands in the forefront of those debts which 
every lawyer owes to his craft; and since it is a thing 
only to be performed effectively by concerted action it 
forms in and by itself a sufficient reason for the forma- 
tion ot bar associations and makes the call to member- 
ship in them imperative. Not only have the bar asso- 


ciations of the United States done a vital work in 
guarding the standards of professional training and 
conduct, but they offer the only avenue t lid arity 


and in the last resolve the most effective means of 
spiration and of discipline. The profession should no 
rest content until every lawyer worthy of the name is 
inscribed upon their rolls. 

But grave as these things are, and great as is the 
service which a bar association can render to the law 
as a vocation, there are other functions even more ex- 
alted. The excelling call upon both law and lawyers 
must forever be the pursuit of justice and the advance- 
ment of jurisprudence,—that justice which Justinian 
defines as “the set and constant purpose which gives 
every man his due,” and that jurisprudence which he 
lescribes as “the knowledge of a din ne and hu 
man, the science of the just and the unjust 









LARGEST MEETING 


IN ASSOCIATION’S HISTORY 


San Francisco Gathering Also Notable tor Character of Addresses Delivered and Decisions 
Reached by Association on Important Questions—Big Increase in Membership Re- 
ported—Program of Action Outlined for the Year—Sections and Auxiliary 
Bodies Hold Interesting Meetings— California 
Hospitality Unbounded 


vable and inspiring event in its 
history” is the description of the forty-fifth an- 
nual meeting of the Association in the resolutions 
adopted at the final session. These resolutions were 
voted with an enthusiasm which left no doubt that 
they represented the unanimous sentiment of the mem- 
It was also the largest meeting in the history of 
the organization. The size of the audience at each 
session was only limited by the dimensions of the 
auditorium. The Native Sons Hall, the regular meet- 
ing place, was always filled to capacity. It was decided 
to hold a particular session in Arcadia Hall, an im- 
mense building, and it was crowded to the last seat. 
\nother held in the Congregational 
Church, a structure capable of holding a great audi- 
ence, and that, too, was filled. Not only did California 
furnish a large delegation to this meeting, but the rest 
of the country responded to the invitation to go to the 
Pacific Coast in an unexpectedly enthusiastic manner. 
The suggestion that a small party of friends go from 
Chicago to San Francisco together rapidly grew to a 
plan for carrying three long special trains to the 
meeting. And many delegates from the East and 
Middle West went on other routes of their own 
selection. 

The meeting at San Francisco was not only large 
in point of registration and attendance*but also in the 
scope and purpose of its program. As a_ whole 
the program marked the Association’s sense of the 
lawyer’s responsibility in those wider fields in which 
the vital issues are the very existence of government 
and the orderly enforcement of the law. The address 
of President Severance on the “Constitution and In- 
dividualism,” with its emphatic assertion that that 
instrument has been, and will continue to be, equal 
to our national needs, and its no less emphatic repudi- 
ation of the forces of disintegration at work among 
us, gave the keynote of the maintenance of the might 
and majesty of law. Lord Shaw’s notable address on 
“The Widening Range of Law,” with its fine passages 
referring to law the austere reconciler of right and 
duty and of liberty and order, its prophecy that law 
will operate between nations as the years go forward 
with a greater and greater majesty of command, ap- 
proached the subject from a different angle. Vice- 
President Coolidge’s address on the “Limitations of 
the Law” was a strong appeal for making the law 
more powerful within its proper field by avoiding dis- 
astrous attempts to impose upon it burdens which 
under our system it cannot and should not assume. 
The stirring speech of F. Dumont Smith, of Kansas, 
on the Kansas Industrial Court dealt with law enforce- 
ment and the application of legal principles in a field of 
increasing difficulty 

Chief Justice 
the main features 
sible reforms in p1 


bers. 


session was 


[aft’s address was naturally one of 
»f the program. It discussed pos- 
cedure and presented in practical 
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form definite measures for helping attain the grand 
objective of making the administration of justice more 
effective. Dr. Nicholas Murray Butler’s address on 
“Preliminary Education for Law Stuuents,” delivered 
without notes and in the clear incisive style which 
the speaker has so notably at his command, touched 
on a problem in the wide field of public service which 
the profession is attempting to solve, and was a distinct 
contribution to the program. Other addresses not to 
be so readily included in the dominant category were 
interesting and valuable features of the proceedings. 
Those fortunate enough to hear Chief Justice Shaw’s 
address on “The Development of Water Law in the 
West,” at the joint session of the American Bar Asso- 
ciation and the California Bar Association, could not 
fail to have the imagination stirred. As the speaker 
traced the history of water law, on its course from the 
rough usages of miners, later recognized by federal 
statute, and, still further, to the application by judges of 
common law principles to the new questions which 
subsequently arose—all of which was necessary to the 
development of California’s resources—there came be- 
fore the mind’s eye a majestic vision of law and 
progress marching hand in hand, in mutual support. 
The address of M. Henri Aubépin, calling attention to 
the tendency of the French judiciary to acquire greater 
powers, even with the consent of the legislature itself 
on occasion, suggested that the silent forces of 
national development tend to work in the direction 
of a strong judiciary. 

What the Association did is summarized else- 
where. Meetings of sections and allied bodies were 
well attended and received their share of the attention 
of press and public. That of the Conference of Com- 
missioners on Uniform State Laws, which began, as 
usual, several days in advance of the regular sessions 
of the American Bar Association, resulted in the final 
draft and approval of important bills which were un- 
animously recommended by the Association to legis- 
latures of the various states for adoption. The papers 
read to these bodies were of a high order and the 
discussions interesting and illuminating. A brief ac- 
count of their proceedings will be contained in the 
next issue of the JouRNAL. 

Delegates returned enthusiastic ower the welcome 
received. There was an air of genuine western hos- 
pitality not to be mistaken. Coming from the more 
torrid regions, the travellers were greeted on approach- 
ing San Francisco with a cool and refreshing breeze, 
an earnest of the sedulous attention to their comfort 
and enjoyment displayed both by climate and citizens 
during their entire stay. The ladies returned to their 
hotels to find in their rooms, at one time, a beautiful 
bouquet of California flowers, at another, a luscious 
basket of California fruit, with the compliments of 
the California Bar Association. Such charming at- 
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Petitioned Congress to create commission to 
ment to statutes and Judicial Code 


prepare amend 
unit administration of law and 


authorizing a 
equity in one form of civil action. 


Petitioned Congress to create permanent com 
mission to prepare Sy stem of rules of procedure 
for adoption by the | Inited Sta 
with power to am« nd from time to time 


tes Supreme ¢ ‘ourt, 


Created “Committee on American Citizenship” 
and authorized it to establish bureau to promote 
actively the ed ication, training and development 
of a better citizenship 


Adopted report of Special Committee on Law 
ing establishment of federal 


nc 
liv 


Enforcement, urgi 
bureau of records and statistics under control of 
Department of Justice at Washington; recom 


mending that statutes in some states making the 
jury the final judge both of law and facts be re 
pealed ; that indete rminate sentence laws and pro 
bation apply to first offenders only; that manu 
facture and sale of pistols and cartridges be 

(For 


absolutely prohibited, save for official use 


further recommendations see report.) 


Recommended that legislatures adopt the 
following acts, prepared by Conference of Com 
missioners on Uniform State Laws: Uniform 
Fiduciaries Act, Uniform Act on Status and Pro 
Children, Uniform Aero 


tection of Illegitimate 
Declaratory Judgments 


nautics Act, Uniform 
Act. Also amendments to make uniform with 
reference to negotiability certain sections of the 
Uniform Warehouse Receipts, Sales and Bill-of 
Lading Acts. 


bill prepared by Patent Section 


Endorsed 
and codifying present trade-mark 


coordinating 
statutes. 
Requested ( ommiussioner of Patents to pro 
mulgate rules prohibiting soliciting business by 
those registered as patent attorneys. Provided 
for committee to investigate by what right laymen 


described themselves as patent attorneys and in 
come tax attorneys in practice before depart 
for other purposes 


ments and for 


Expressed hope that some way n ight be found 
by which the United States may participate in the 
proceedings and benefits of The International 
Court of Justice, and instructed committee on 
International Law to present report at next meet- 

hanges in statutes of present 
it possible for the United States 


ing suggesting 
court, making 
to become a party without further obligations 


Expressed hope that new 


in continuation ot first ty 
Hague, be held as soon as practicable to rests 


rules of international law, especially in 


establishe« 


ASSOCIATION’S WORK AT SAN FRANCISCO SUMMARIZED 


onference of nations, 
f first two conferences at The 
ite 


the field of events affected by the recent war, and 
for other purposes, and instructed Committ 
International Law to report on the subject at the 
next meeting of the Association. 


Instructed committee on Insurance Law to urg¢ 


enactment of code for the regulation of uranece 

° ° - . . | 

in the District of Columbia 

| 

: . > £7 ' > 

Urged passage by Congress of It. i 10143 
relating to Declaratory Judgments H. R. 10142 


federal courts, 


with amendment as to district in which suits fot 


personal injury should be brought; S. 3164 and 


concerning removal of cases to 


H. R. 10479, bill limiting right of appeal to the 
United States Supreme Court; of 5 1546 and 
H. R. 5030, bill in regard to loss ot ¢ | rights 
S 3245, bil! facilitating | ractice in the civil courts 

eas of guilty; bill abolishing 


with reference to ] 


writs of error and giving rem« 


legislation securing treaty rights « ens 
\dopte 1 resolution condemning pré ed 
stitutional amendment to deprive fedet rt 
of final power! to declare statutes 1 nal 
\dopted by-law enlarging powe! 1 duties 
of Committee on Professional Ethics a1 d Griev 
ances 
Extended formal invitation to ' Bir 
enhead. Lord Chancellor of England, to become a 
guest of the Association at next annu | meeting 
\pproved proposed bill pe rmitting suits 
admiralty to enforce rights growing out of co 
lisions between United States Army ind Navy 
; 1 4 Nn 


vessels and privately owned vessels, and to e! 


force claims for salvage service 

Urged passage of H. R. 2377 and S. 2870 
relating to rule-making power « f Unite 
Supreme Court. 


Disapproved H. R. 10212, limiting 1 unction 


powers ot federal. circuit and district courts in 
regard to orders by state administrative boards 
and commissions. (Bacharach Bill 
\dopted measures to induce state a1 local bat 
issociations to appoint stan ling I ittees on 
egal aid work 
Recommended discontinuance of ation 
of question of constitutional amend t to vest 
exclusive aeronautic jurisdiction in the federal 
evovernment until { ongress has pass¢ v7 | 2 
] ? } ~ ‘ 


on the subject and the Supreme 
termined the extent of federal cont 


Declared it not expedient at this tin for Asso 
ciation to endorse any specific plan or work for 


classifying and restating the law 


Pa 1 resolution thanking California Bar, Mis 
Excellency, the Governor, and the Ladies’ Com 


mittee for many courtesies during meeting 
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tentions are merely illustrative of the treatment ac- 
orded the delegates during their entire stay. 
At no previous meeting have the social functions 
n connection with it been more successful. The Presi- 
lent’s reception at the Fairmont was a brilliant affair. 
he dinner to the ladies at the St. Francis and the 
reception to them at the Fairmont were _ thor- 
ughly enjoyed, and the banquet at the Palace Hotel, 
vith its notable list of after-dinner speakers, will long 
e remembered by those present. It is impossible in 
his issue to go into detail with regard to this function, 
which Beverly L. Hodghead, chairman of the Com- 
littee on Arrangements, made an inimitable address; 
roved his powers as an after-dinner 
speaker; M. Aubepin made a talk containing a little 
mpressionistic sketch of which perhaps only a French- 
man is capable; Chief Justice Taft touched on the 
possibility of the Association going to London in 1924, 
ind assured it of the warm welcome and wealth of 
historic common law associations which awaited it if 
did; ex-Senator Cole, nearly one hundred years 
rmer representative of California 
in Congress and the Senate, the friend and supporter 
{ Lincoln, and Mr. J. B. M. Baxter, representing 
the Canadian B made interesting talks. It was at 
this banquet, amid great applause, that President 
gavel over to his successor, Hon. 
) pledged his best efforts to the 


Lord Shaw agai 


fe ; 
d, pioneer and 


Severance turned the 
lohn W. Davi 
\ssociation. 


The motor trip around the city to points of inter- 
est and to the wonderful parks, more wonderful for 
being the creation of human hands, as far as trees and 
shrubbery were erned, was greatly enjoyed. But 
the crowning the way of entertainment to 
those who took the trip, was the excursion and day 
spent at Bohemian Grove, with its magnificent and 


gigantic redwoods nestling in the mountains a few 


hours ride from San Francisco. Centuries looked 
down fro! I f these gigantic trees on the 
delegates as_ the vandered through this scene so 
unique, so sublir und impressive, to those unac- 
quainted with one of the chief glories of California. 
Lunch was served in the open to a thousand visitors 
\fterwards, all were invited to a remarkable natural 


theater, with gigantic redwoods forming the proscen- 
um of the stage, and a circle of them outlining the 
] 


g 
main floor and seeming like the pillars of some vast 
forest cathedral While seated, they heard a voice 
issuing from a sé place on the mountain side, form- 
ing the background of the stage; it was the spirit of 
the place bidding them welcome to his quiet haunts 
The newly elected president, Hon. John W. Davis, 
replied in the st suited to the invitation and the 
scene. Then for an hour the visitors listened to a 
oncert. At its conclusion they started the return trip 


to San Francis 
no doubt to their « 


rrying with them to that city, and 
homes far away, the fresh odors 


of the redwood hes and a quickened sense of the 
vast creative power at work in nature—“too high for 
haste, too vast for rivalry.” 


First Session 


RESIDENT SEVERANCE called the first ses- 
P sion to order and then introduced Gov. William 
D. Stephens of California, who delivered the ad- 
dress of w v. Stephens assured the dele- 
gates that the measure and quality of this welcome was 
summed up in the spirit of the old Spanish phrase, 


T) 
i 
t 


icorme (; 











“This house is yours, sefior.” On behalf of the people 
of California as a whole, and the citizens of the truly 
Californian city of San Francisco in particular, he 
extended a California welcome, as warm and genial 
as its sunshine, as enduring as its snow-capped moun- 
tains and as comprehensive as the length and breadth 
of its boundaries. He thanked them for the signal 
honor they had paid the state in coming to hold the 
forty-fourth annual meeting in San Francisco. Dur- 
ing the forty-four years since the first meeting of the 
Association in Saratoga Springs, New York, not only 
had the profession been benefited, but the nation at 
large had profited, by the constructive work and for- 
ward-looking policies of the organization. Upon the 
roster of its membership were to be found the names 
of men who by their strength of character, their ability 
and intellectual attainments, had brought honorable 
distinction to the country and had had much to do 
with the shaping of its destiny. 

“I believe I am safe in saying,” he continued, 
“that the development of American law in California is 
one of the most interesting and romantic chapters to 
be found in the entire juridical history of this country. 
To the pioneers of 1849 is largely due the adoption of 
the principles of the common law in this state. Prior 
to that time, and when the native Californians and 
Mexican people were in possession, affairs of Govern- 
ment and of the people were administered under the 
Mexican law then in force. But the coming of over 
70,000 Americans during that one year of 1849 resulted 
in an almost immediate change in the system of law, 
practice and procedure. Just as the first settlers on 
the Atlantic Coast brought with them the common law 
of England and established it in the uninhabited por- 
tions of that section of the country, so did the emi- 
grants from the common law states east of the Rockies 
bring with them the same system of law and establish 
it here in a country then almost equally unpeopled. 
Among those pioneers were lawyers whose great abil- 
ity was even then recognized, and who in after years 
served the nation with great distinction and honor. I 
refer to such men as Justice Stephen J. Field, to whom 
the State of California is indebted for the first Practice 
Act of California, now known as the Code of Civil 
Procedure ; who also wrote the Criminal Practice Act, 
now the penal Code; whose work in connection with 
the other members of the first Supreme Court of this 
state brought recognition of that tribunal as being 
second to no other state tribunal in the country; who, 
as Associate Justice of the Supreme Court of the 
United States covering a period of thirty-five years 
added so much to the what is now accepted law of this 
country as to entitle him to the distinction of having 
been one of the greatest jurists this nation has ever 
produced. 

“California also has contributed to the Supreme 
Court of the United States another outstanding figure 
in the person of Associate Justice Joseph McKenna. 
I might also mention in that connection such leading 
jurists as Judge H. A. Hastings, the first Chief Jus- 
tice of the state and the founder of the Hastings Law 
School; Judge Peter H. Burnett, Associate Justice of 
the Supreme Court, and, by the way, the first Governor 
of California under the American rule; Judge Joseph 
G. Baldwin, Associate Justice of the Supreme Court, 
also the author of that delightful work ‘Flush Times in 
Alabama and Mississippi’; Judge Hugh Murray, one 
o* the most remarkable lawyers who ever sat on the 
bench, and who died at the age of 31 years, after having 











served for four or five years as Chief Justice of the 
Supreme Court. In the later years, the lawyers of this 
state remember with pride such great lawyers and 
jurists as McKinstry, Wallace, Rhodes, Sharpstein, 
Ross (now Judge of the United States Circuit Court 
for the Southern District of California), Thornton, 
Beatty, and many other men of equal learning and dis 
tinction. 

“I have ict that upon 
lawyers and jurists rests primarily the duty of uphold 
ing the principles of constitutional law given us by the 
fathers, as well as the great body of law based upon 
those principles. It is a great responsibility. I do not 
hesitate to say that if our form of government and, 
indeed, our civilization shall survive, it is absolutely 
essential that respect for the law be insisted upon. At 
no period in our history has there been greater need for 
obedience to law and the orderly processes of the law 
To such men as compose the membership of this great 
organization, to the members of the American Bar 
to the men who by their intellectual attainments occupy 
the front rank of their profession, and whose training 
fits them to formulate and interpret the law, must this 
nation look in large part for the solution of these great 
problems which are now before us. In that direction 
lief a great opportunity for you to bring together what 
ever discordant and opposing elements there may be, 
under a system of legal procedure which would insure 
justice, as well as protection, to all.” 

At the conclusion of Stephen’s address, 
President Severance presented Mr. Maurice E. Harri 
son, of the San Francisco Bar, and Dean of the Hast 
ings College of Law in that city, who also extended a 
greeting. The meeting, he said, was a memorable 
occasion for the Bar of California. Although its situa 
tion was remote from the great eastern centers, it was 
acquainted with the high purposes and substantial 
achievements of the Association, and had learned from 
its own history the lesson of the essential unity of 
American law and of the necessity for united action 
on the part of American lawyers 

President Severance responded were very 
grateful indeed for so gracious a welcome. When it 
was decided to bring the Association to San Francisco 
this year they knew they were not taking any risk as 
far as hospitality was concerned. The only fear was 
that they might so suffer from excess of hospitality as 
to be unable to attend to their legitimate business. It 
was a great pleasure indeed for all members of the As- 
ciation who had come from east of the mountains to 
visit this beautiful state. California was different from 
any of her sister commonwealths. It was different in 
its history. There was an air of old romance about it, 
of which those in the more prosaic regions of the East 
were deprived. He then announced that the Secre- 
tary would read a message from the President of the 
United States. Secretary Kemp thereupon read the 
following : 


referred to the f: you as 


Gov 


They 


White House 
Hon. Cordenio A. Severance, 
President, American Bar Associatiot 
San Francisco, California 
It always is a pleasure to place on record, at the tim 


of the annual convention of the American Bar Associa 
tion, an expression of confidence in its aims and ends. Its 
long career of active participation in shaping the ethical 
ideals and practical policies of our country has been uni- 
formly marked by a safe and steady progress toward the 
realization of that high destiny which is our finest national 
! been those of liberality and 


nave 
trained and moderated by a fitting 


Its ( unsels 


aspiration 
onstructive 


purpose, res 
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ponsibility for the preservatior 

good and useful in existing institutions 
There never was a time when our country 

vhole world, stood more in need of clear-visione 


sense Of res 


indeed the 


-d compre 


hension of the problems which confront human institu 
tions 

[ cannot refrain from urging upon your Associat 
the importance of considering these problems in the light 
of the broadest perception of their human bearings. Those 
who would highly serve their fellows have need for full 


measure of intellectual honesty, together with courage t 
To whom better than your own profession 


understanding its unending evolutior 


1 hel n trvil 


dare greatly 
learned in the law, 
should the community turn for guidance 
times 


Warren G, Hi 


(Signed ) 

rhe Secretary then read the following letters from 

the Lord Chancellor of England and the Attorney-Ger 
eral of the United States: 


House of Lords, ju s 


( rdenio A. S« verance, Esq., 

President, American Bar Associatior 
+H 

Lord Shaw is no doubt well known t 1 as a mem 
er of our supreme tribunal, sitting both as a Lord of 
Appeal in Ordinary, and as a member of the Judicial 





Committee of the Privy Council. Between the American 
Sar on the one hand and the English and Scottish Bars 
on the other, there are many close and intimate bonds 
We have lately had the privilege of welcoming here in 
England your great and genial Chief Justice Now we 
end Lord Shaw to you, with a full confidence that like 
Mr. Taft, he will draw those bonds still closer He is, 
ndeed, a very wise and learned Judge. I send through 
him my best wishes for the prosperity of the Americar 
Bar Association. Mutual knowledge will produce mutual 
confidence, and such visits as those of Mr. Taft and Mr 
Beck to England, and of Lord Shaw to the American 
Continent, are the best means whereby we can learn t 
know and trust each other. 
Yours faithfully, 
CHANCELLOR ! 
Washington, D. C., August 8, 

Hon. C. A. Severance, 
President American Bar Association 
San Francisco, California 

I sincerely regret my inability to be present at the 
meeting of the American Bar Association. The pressure 
of public business compels my presence here Kindly 


llow members 
st respect and 





accept and convey to the officers and my 1 
of the American Bar Association my hi 
deep gratitude I feel towards the members for their 
support of the Department of Justice and its efforts to 
maintain respect for law, to protect life and property, and 
to support the fundamental principles of government so 
sacred to the liberty, security, peace and sperity of the 
\merican people 





Att rey General 
Reports of officers followed. Secretary Kemp re 
ported that at the date of publication yf the 1921 An 
\ssociation had 15,163 active and 18 


nual Report, the 
That was approximately Decem 


honorary members 


about 750 deaths 


ber last 
and resignations and the proposal and election of 3,003 


Since then there had beet 


new members, which raised the active membership at 
present to above 17,000. This membership includes 
ll the states, the District of Colum 


representatives of all 

Hawaii, Porto 
Secretary had en- 
state bar organiza 
in existence 48 


bia, and of the insular possessions 


Rico and the Philippines. The 

deavored to keep in close touch with 
tions during the year. There are now 
of these state organizations and also the Bar Associa- 
tion of the District of Columbia and that of Hawaii 
In addition, there are more than 900 local bar associa 
[f which the office has record The Secretary 
1 to supply, upon request, copies of the 


tions ot 
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LARGEST MEETING IN 


Canons of Professional Ethics, and about 1,000 had 
en distributed since the last annual meeting. 
Treasurer Frederick E. Wadhams presented a 
letailed statement for the period from Aug. 16, 1921 
to July 26, 1922 inclusive. It showed total receipts of 


$120,636.94 and total disbursements of $117,813.81 
The Executive Committee re ported the election of 

3,003 new members, and the election to honorary mem- 

ership of Sir John A. Simon, of London, England, 


nd Dr. Rokuichiro Masujima, of Tokio, Japan. The 
ommittee had held a meeting at Tampa, Florida, Janu- 
iry 9, 10 and 11, 1922, and attended to matters of de 
tail in the work of the Association. It had kept in 
touch with the Board of Editors of the AMERICAN Bar 
\SSOCIATION JOURNAL, now completing its second year 
is a monthly periodical. In September and January it 
had conferred personally with the Board. At the be- 
einning of the current year, at the request of the Chair- 
1 of Editors of the Journat, it had 


J 
I 


man of the B« 


placed at the disposal of the Board an allowance not 
exceeding $40,000 for the year The Board reports 
regularly to the committee concerning receipts and dis- 
bursements. The expense of publishing the JourNat 
for the year had amounted to $30,531.20, of which 
$6,178 had been repaid for advertising and outside sub- 


criptions, making the net expense $24,852.29, or an 
iverage net expense of $2,029.35 per month. The com- 
mittee had appropriated the sum of $5,000 to Frederick 
I. Wadhams in recognition of his valued and continued 
service to the American Bar Association for the past 
twenty years. 

An invitation had been received from Dr. Masu- 
jima for the American Bar Association to join the In- 
ternational Bar Association, with headquarters at 
Tokio. Under the constitution of the Association its 
activities and powers are limited to the United States 
of America, and it was, therefore, necessary to decline 
the invitation. Under the authority of the committee 
the President had appointed a number of special com- 
mittees, mention of which has already been made in a 
previous issue of the JouRNAI The committee on 
marking the grave of Chief Justice Chase, composed of 
Messrs. Selden P. Spencer, Andrew Squire and Guy 
W. Mallon, had selected a suitable monument, con- 
tracted for its erection and collected $4,000 to defray 
the expenses thereof. The committee on Judicial 
Ethics, consisting Chief Justice Taft, Chief Justice 
Leslie C. Cornisl Maine, Chief Justice Robert von 
Moschzicker of Pennsylvania, and Messrs. George 
Sutherland and Charles A. Boston, had held meetings 
and the matter was still under consideration. The re- 
ports of Secretar reasurer and Executive Commit 


I 


tee were all approv 

President Severance then delivered his annual ad 
dress, printed elsewhere in this issue, on the subject of 
“The Constitution and Individualism.” It held the at- 
tention of the audience and was punctuated with fre- 
quent applause 


Second Session 


HE second session was a joint session of the 
[Americas Bar Association and the California Bar 

Association. Mr. Jefferson P. Chandler, President 
of the California Bar Association, presided. He re- 
garded it as a privilege and an honor, he said, for the 
State Association to meet with the national Association. 
rhe Bar of California was trying to carry on the tradi- 
tions of the profession of the law and to see that this 
comparatively new part of the United States had a rev- 


ASSOCIATION’S HISTORY 
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erence for the law, and that the Constitution given to 
us by our forefathers should be carried out in all of its 
integrity. Lawyers had played a great part in the his- 
tory of California. The earliest lawyers in the com- 
munity established the government and lawyers had 
helped perpetuate it. 

The speaker added that after gold was discovered 
in California then came the question of water. Gold 
would not make a permanent state. It was necessary 
to develop agriculture, and the life of agriculture in 
California was water. They had to develop a system 
of water. They had to adjudicate the rights between 
the different settlers on the streams, the people in the 
valleys ; likewise the rights of the citizens generally and 
of the owners of the land along those streams. A great 
body of law had been built up in that connection, and 
it had served to develop the resources of the country. 
He then introduced Chief Justice Lucien Shaw as one 
who had come to be recognized as the authority upon 
water law in California, and perhaps in the West, and 
whose genius had aided in creating the fine system of 
water law now in operation. Chief Justice Shaw was 
received with great applause, and thereupon read his 
address. 

Chairman Chandler then announced that the next 
address upon the program was to have been delivered 
by Gov. Henry J. Allen of Kansas, on the subject “The 
Kansas Industrial Court.” Gov. Allen had telegraphed 
that the situation was such in his state that he did not 
feel he would be justified in leaving at this time. He 
had, therefore, requested Sen. F. Dumont Smith, of 
Kansas, to deliver an address upon the subject that had 
been assigned to him. Senator Smith had helped draw 
the law. He had been special counsel for the State of 
Kansas during the entire time of the administration of 
the law and he was very familiar with its provisions. 
The chairman took pleasure in introducing Senator 
Smith, who delivered a telling address which was 
liberally applauded. 


Third Session 


HE third session was devoted to the speeches of 

Lord Shaw of Dunfermline and M. Aubépin, rep- 

resenting the Paris Bar. This meeting was held 
in Arcadia Hall, an immense auditorium, which was 
crowded long before the President and distinguished 
speakers and guests arrived. Before introducing Lord 
Shaw the President called on the Secretary to read the 
list of the General Council nominated after a previous 
session by the respective state delegations. The gentle- 
men nominated by the state delegates were considered 
elected without further action on the part of the Asso- 
ciation. 

In introducing Lord Shaw President Severance 
stated that the members of the Association had been 
happy for a number of years to receive as a guest some 
distinguished member of the British Bar or Bench. 
Sometimes on rather rare occasions these representa- 
tives had been Englishmen, but ordinarily they were 
Scotchmen. Members of the Association who were at 
Montreal in 1913 would recall the remarkable address 
delivered by another great Scotch judge, Lord Haldane. 
At that time he was Lord Chancellor and his coming 
over and addressing the American Bar Association was 
a great compliment, since it was the first time since 
Cardinal Wolsey that any Lord Chancellor had been 
without the dominion of the King. Then again, they 
had had Lord Finlay, another Scotchman, now sitting 
upon the great international court at The Hague. And 
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now for the third time within these few years they had 
the pleasure of greeting another great Scotchman, a 
gentleman with a most remarkable career in politics, 
ession of the law 


but always in the line of his own prof 
It gave him the greatest pleasure to present the first 
speaker of the evening, Lord Shaw of Dunfermline 
Lord Shaw was greeted with great applause, thi 
audience standing. He began with the statement that 
his address was framed yre he left the British shore 
He had thought he was to speak to men, but he found 
a charming variation in the procedure in the fact that 
a large and beautiful portion of the audience was com 
posed of ladies. He was compelled to read the address 
as it was written, but felt that the ladies need not be 
disappointed, as on such an occasion gentlemen always 


, 
pet 


embraced ladies. His address was listened to with clos¢ 
attention. 

At the conclusion of Lord Shaw’s address Presi 
dent Severance announced that the audience was to heat 
from a gentleman who came from a war-stricken coun 
try, but a country whose brave sons have not lost heart 
because of being war-stricken. The eminent lawyer 
from Paris was showing a courage which he felt sure 
none of us possessed. He was confident that no man 
in the Bar Association there, with the exception of one 
or two gentlemen whom he saw to his left, would have 
the courage to go to Paris and address an audience of 
French lawyers in their own tongue. But the next 
speaker came to us so equipped that he could speak in 
English. He had mentioned the meeting in Montreal 
in 1913. We had then had with us that great French 
advocate Labori. He had passed away since then, but 
it was his intimate friend who had been named by the 
council of advocates of the City of Paris to speak to 
night, and he had great pleasure in presenting M 
\ubépin of the Paris Bar. M. Aubépin was received 
with great applause and delivered his address on cer 

1 the extension of judicial power 


tain tendencies towar« 
in France. 
~ i © 
Fourth Session 

T the fourth session Chief Justice William How 

ard Taft delivered his address on “Possible and 

Needed Reforms in the Administration of Justice 
in the Federal Courts,” and Mr. R. E. L. Saner, of 
Texas, member of the Committee on the Promotion of 
American Ideals, in the absence of the chairman, Judge 
Wade of Iowa, read the report of that committee. The 
meeting was held in the Congregational Church, next 
to the Native Sons Building 

At an appropriate place Chief Justice Taft spoke 
interestingly of his recent visit to England and said 
that he was deeply grateful for the reception whicl 
had been given him by the Bench and Bar of England 
and the truly brotherly spirit manifested. The Treas 
urer of the Association, Mr. Wadhams, who had 
served so faithfully and exacted so carefuly every 
thing that was coming to the Association, “a gentleman 
whom our dear friend, Mr. Choate, used to speak of 
as the inevitable and the inexpugnable Wadhams,” had 
handed him a letter which he was sure all would be glad 
to hear and had asked him to read it. It was from the 
Attorney-General of Great Britain: 

The Royal Courts of Justice, 
London, July 21, 1922 


At the suggestion of Viscount Cave, who enjoyed th 
privilege of the spitality of t American Bar Associa 
tion the year before last, 1 with the approval of tl 

| 


Lord Chancellor, I m writing to you, tentatively 


h 
Gray's Inn in 
the 
Division, 


whether | might send you a fort Vita 


further consideration, 
as a preliminary whether my sugg 
American t 


ure that there are many 


spe ct to that suggestion ¢ ght iy that 








































can Bar Association to hold their annu 


t in London. It will be a g I r al 


Bar of England if this arrang¢ 


re a number of matters 


ting, and facilities, whicl 

as minor details ut 1 W 
that the invitation would i ib] 

ion, it would | i re t ne 


rmal invitation upon he 





at the same time you would let know 


would be likely to come and t f luring 


tings would last. Thes« i : wey 


Association wou 





be glad to join in W me 
j + ‘ ‘ 


who h pe s | 


attendance at the so-called Grar Night at 


London. The Lord Chancellor was there, 


of the Probate, Divorces | imiralty 


ustice Darling, Sir . Simon and a 


number of others, and the question of 1 meeting was 


di 
he could assure the Association if it deemed it wise to 


illingness to accept the ition tor the 


intima 


They were all strongly in oO! it, an 


year 1924, those who went would find that every effort 


Chief jl 








Oh , | . wale @ f 
they had made would come back t many fold 
\t the conclusion of his address the Secretary read 
a resolution reported by the Executive | mittee, em 
bodying the substance of the suggestio1 th which the 
losed his remarks. The re ution which 
was unanimously adopted, read as fol 
one of the gravest dut fr ng 
lawyers of America is 
will command the respect 
First, that ‘ ngress y 
etitioned to provid \ iW 
on of a commission, the t f which 
inted by the President l iposed of 
of the Supreme Court \ ut Judges, ‘ 
Judges and three met if ft [ 
ling and qualified by learning xpe! 
ssion shall prepare at 1 to Cor ‘ 
Iments to the present st Judicial 
zing a unit administr vy and lity . 
f civil action u 
that such act shall pr ca rmanent a 
reated in the same vit wer to ; 
tem of rules of proce ra n by 
Court, with power t ad 
iles and amendment " rova y the ul 
irt, shall be submitted t gress for its re 
become effective im six t ter ich j 
Congress shall tak 
i | S} 
Saner then read the rey f the Committee ¢ 
- . : ™ bh) 
Promotion of American idea t was listened 
e . ‘ ‘ “— le 
iterest and frequently applauded. He ended Se 





n the call for discussion Mr. Lamar f the 
District of Columbia Bar, stated that he had been re 
quested to furnish the meeting some data on the sub 
ject of the report which might be of est 
tor for the Post Office Department for eight years, he 
had had peculiar opportunity t 
communistic matter that was being published a1 

culated throughout the country. He simply wishe« 
attention to the number of pu itions that were 
riving out this matter to the public at all times. There 


m that the report of t committee be tH 
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were over six hundred radical publications in the coun- 
try, published in foreign languages and in English. It 
was difficult to determine their entire circulation, but 
some eighty-seve1 the six hundred, weekly and daily, 
vent to the pe who read this kind of matter to the 
extent of over seven hundred thousand copies. These 
newspapers he was referring to went through the mails. 
\s to the balance the over six hundred publications, 
here was no definite way of determining their circula- 
tion from official sources. But it was evident that there 
vere from two and a half to three million people who 
vere reading thi At the conclu- 
on of this statement the report was unanimously 
lopted. 


iss of newspapers 


Fifth Session 


R. CHARLES THADDEUS TERRY, of New 
M York, presided at the fifth session, which was 
devoted to the reports of Sections and Commit- 
tees. At the requ f Mr. Edwin M. Abbott, of Penn- 


sylvania, Secretary of the Section on Criminal Law, 
iid in the absence of the chairman, Judge Floyd 
Thompson, of Illinois, Mr. W. O. Hart, of Louisiana, 
Vice-President of the Section, made a brief report. 


Mr. Robert P. Shick, of Pennsylvania, made a 
report for the Sect of Comparative Law. He said 
he had no other report to submit than the simple an- 
nals of the work done during the past year, the fruit 
of which could be seen in the April number of the 
JOURNAI He hed to call the Association’s atten- 
tion to the fact that the Bureau had not cost the 


\ssociation on during the past year and for 
several years before that. They had quite a number of 
publications which they thought of interest to the As- 


sociation, and the vited attention to the translations 
if foreign code [f members would purchase them, 
hat would help them to go forward in the work of 
making other translations. The section had, during the 
past year, realized the practical value of its work. It 
had had inquiries from a great many sources—for in- 
stance, there had been one from Czecho-Slovakia. They 
wanted to get in touch with American lawyers and had 
applied to the Bureau. He thought the Association 
owed it to itself, as well as the Bureau, to take an in- 
terest in its work 
Judge John P. |] 
the Judicial Sectior 
successful year. At 
usually large attendance 
a hundred and thirt 
over a hundred before this. During the year they had 
assisted the Committee on Uniform Judicial Procedure 
ind its representative, Mr. Shelton, in an endeavor to 
get through Congress the bill relating to rules for the 
United States Supreme Court. In company with Mr. 
Shelton and President Severance, representatives of the 


sriscoe, of Maryland, Chairman of 
reported that they had had a very 
this meeting there was an un- 
lhe registration had gone to 
whereas there had never been 


section had appeared before the Committee on Judi- 
ciary of the House of Representatives and also of the 
Senate. This wa matter which had been urged by 
the Judicial Sect practically since it had been in ex- 


‘ " 
I 


istence, and all we 
cured very soon 
Mr. Bruce W. Sanborn made a report for the Sec- 
tion on Legal Education, in the absence of the Chair- 
man. He briefly sketched the action leading to the re- 
cent conference on legal 


1opes that action would be se- 


| education held at Washington, 
which had practically adopted the standards approved 
by the American Bar Association. The Council on 
Legal Education had been directed to secure the direct 


uw 
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endorsement as far as possible of these standards by 
the various state bar associations throughout the coun- 
try. The matter had been called to their attention and 
had been discussed by a number of them. Some had 
indorsed it, some had left it over for further discus- 
sion and, so far as the council was advised, no bar as- 
sociation had refused directly to indorse it. The coun- 
cil had been further directed to examine the law schools 
of the country and to publish a list of those which com- 
plied with the standards approved by the American Bar 
Association and also those which did not. That exami- 
nation was a matter of some difficulty and had been 
the subject of careful consideration. The law schools 
had been asked for information necessary in a prelimi- 
nary way, and it was hoped some time during the fall 
to be able to announce at least a preliminary classifica- 
tion. 

Mr. A. C. Paul, of Minnesota, reported for the 
Section on Patent, Trademark and Copyright Law. The 
bill indorsed by the Association at the Cincinnati meet- 
ing, relating to an increase in force and salaries of the 
Patent Office, had been passed by Congress and had 
become a law on February 18th. He was sure indorse- 
ment of the bill by the Association had aided greatly 
to secure its passage by Congress. The results had been 
all that had been hoped. The men are now remaining 
in office instead of accepting calls to better positions 
elsewhere, there is an entirely different spirit among 
them, and the work is being rapidly brought up to date. 
Another matter he had been instructed to bring to the 
attention of the Association was the revision of the 
Federal Trade-mark Law, on which the Patent Sec- 
tion had been working for two years. At present there 
are seven Federal statutes relating to trade-marks. A 
committee had been appointed at the meeting last year 
to draft a bill covering the trade-mark law and making 
certain changes therein. It was not the purpose of the 
committee to make any drastic changes. The bill pre- 
pared by the committee had been printed, so it was not 
necessary to do more than bring attention to the report 
embodying it. On motion the report was adopted and 
the proposed changes in the trade-mark law, recom- 
mended by the section, were approved. 

Thomas Francis Howe, of Illinois, presented a re- 
port by the Committee on Professional Ethics and 
Grievances. Among other things, it called attention to 
the abuses that had arisen under the system of advertis- 
ing by so-called patent attorneys, many of whom were 
laymen, admitted to practice in the Patent Office as 
attorneys-in-fact. The committee recommended the 
adoption of a resolution that “the Association requests 
the Commissioner of Patents to include in the regula- 
tions for the conduct of those registering as attorneys 
in the Patent Office, a rule prohibiting the solicitation 
of business so long as they are designated or allowed to 
describe themselves as patent attorneys.” On motion 
the resolution was adopted. 

On behalf of the committee, Mr. Howe offered a 
further resolution that “a special committee be ap- 
pointed by the President to investigate and determine 
by what right, laymen who are registered as attorneys- 
in-fact in the Patent Office, and in the office of the 
Commissioner of Internal Revenue, use the words 
‘Patent Attorney’ or ‘Income Tax Attorney’ in desig- 
nating their work, and to recommend to the Associa- 
tion such action as may bring about a discontinuance of 
these misleading designations.” Mr. A. C. Paul, of St 
Paul, offered an amendment authorizing the committee 


(Continued on page 568) 








560 AMERICAN Bar ASSOCIATION JOURNAL 


AMERICAN BAR ASSOCIATION 
JOVRNAL 


BOARD OF EDITORS 
Epcar B. Totman, Editor-in-Chief 
DO BAWUEE.. cde cncecvses 
Jupce Grorce T. Pace. ..Chicago, Ill 
Cnester I. Lonc....... Wichita, Kas 
HERMAN OLIPHANT, Exchange Editor New York, N. Y 
ee "Ee OO ree ..Dallas, Texas 


..Chicago, Ill 
3oston, Mass 








Subscription price to individuals, not members of the Association 
nor of its Section of Comparative Law, $3 a ar fo those who aré 
members ef the Association (and so of the Section), the price is $1.50 





and is included in their annual dues. Price per copy 25 cents 


Office: 1612 First National Bank Bldg., 38 South Dearborn 
Street, Chicago, Illinois 


FAREWELL AND HAIL! 

The name of Cordenio A. Severance has 
heen added to the illustrious list of past pres 
idents of the American Bar Association. His 
year of office has been marked by faithtiul 
and efficient service. A large share of the 
credit for the achievements of the Associa 
tion during the year of his presidency must 
be awarded to his leadership and wise coun 
sel. 

At Cedarhurst, their beautiful country 
home, Mr. and Mrs. Severance received and 
hospitably entertained several hundred of the 
American Bar Association delegation on 
their way home from the San Francisco 
meeting, together with the members of the 
Minneapolis and St. Paul bar. Then it was 
that the real farewells were exchanged, and 
they were from the heart. 

Mr. John W. Davis was chosen by the 
council as president for the ensuing year, in 
spite of the fact that he himself was reluc 
tant to permit the consideration of his name 
for that office. He was in no sense of the 
word a candidate. He was selected in rec- 
ognition of his great professional ability 
and the distinguished consideration which 
he has won as a national and international 
figure. At the San Francisco banquet he 
pledged his best endeavor to discharge the 
duties of his office and began forthwith to 
make his pledge good. His speech at the 
meeting of the Canadian Bar Association 
was a model of its kind. Probably no one 
who had not enjoyed President Davis’ ex 
perience as Ambassador to the Court of St. 
James, would have known how to give that 
audience of distinguished and notable Can 
adians just such a greeting as they would 
most appreciate. 

Three distinguished and deservedly pop 
ular gentlemen were candidates for the pres 


idency. The preliminary campaign con 
ducted for them by their respective support 
ers was carried on with strict regard to the 
proprieties of the occasion. All of the amen 
ities were scrupulously observed. One of the 
delightful features of the San Francisco 
meeting was the staging of a presidential 
campaign on an ideal plane. 
Il. INDUSTRIAL WARFARE 

Comment on our editorial in the August 
number under the above headline encourages 
further discussion of the subject. 

We address ourselves particularly to the 
objection that the adjudication of an industrial 
tribunal as to wages and conditions of labor 
could not be enforced, and that therefore the 
entire project is impracticable. 

Let those who raise this objectic m fix their 
attention on the tact that they advocate the 
continuance of present conditions. Human 
nature is such that if a controversy exists 
which the parties will not and cannot be com 
pelled to submit to judicial determination, it 
will be fought out and decided by force. 

Those who are satisfied with present con 
ditions, who believe that the best way to settle 
a dispute as to whether wages should be maip- 
tained, reduced or increased is by strike or 
lockout, will of course not be interested in any 
project for the substitution of judicial process 
for force. 

We, however, do not believe that the pub 
lic must submit to the deprivation of the neces 
sities of life—food, fuel, clothing and trans- 
portation—merely in order to let wage dis- 
putants convert the national highways into 
arenas where they may engage in a fight to a 
finish. 

One of the reasons given by an esteemed 
correspondent why such a judgment could not 
be enforced, is that “you cannot indict or 
prosecute a whole nation, nor could you indict 
or prosecute one hundred thousand men.” 

At first encounter, this argument seems 
formidable but it will not stand scrutiny and 
analysis. Suppose that a judicial tribunal, 
after a hearing at which both sides had pro 
duced their evidence, cross-examined the wit- 
nesses for the other side and submitted their 
respective arguments, had declared and estab 
lished what was in fact a fair and just wage, 
would anyone on sober second thought affirm 
that the people of a whole nation would so 
conduct themselves as to render themselves 
open to indictment, or that any considerable 
number of the disputants themselves, or their 
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leaders or advisers, would resort to violence 
as a consequence of such a decision? If the 
wage so adjudicated was in fact fair and just, 
would it not be accepted like other judgments? 
If it was thought not to be just, would it not 
he possible to point out the particulars in 
which it fell short of justice and to correct it 
on an appeal? 

Even if these methods of correction failed, 
the very nature of the questions involved lend 
themselves to automatic self-correction. A 
wage rate which was too high would demon- 
strate its effect in the ledger balanées of the 
employer. One which was too low would not 
only be traceable on the same records, but 
could be established as such by a “survey” of 
the families of the employed. These questions 
are comparatively simple and easy of demon- 
stration. 

What does the critic of this plan mean 
by the declaration that such judgments could 
not be “enforced?” 

If he means that the employer cannot be 
ordered and compelled to pay the stated wage, 
even though it lands his enterprise in the 
hands of a receiver, he is correct. If he means 
that the employee cannot be compelled to work 
at the stated wage, even though it fails to pro- 
duce a decent standard of living for his family, 
he is correct. But it is no part of this project 
to interfere with the right of the employer to 
seek another and more profitable channel for 
the investment of his capital or of the em- 
ployee to seek more remunerative employ- 
ment. Any plan to compel a man to work or 
a factory to run, by order of court, would get 
into conflict with the Constitution at once. 
Nor is it needed 

The proposal is a plain and very simple 
one. It merely contemplates the establish- 
ment of an appropriate judicial tribunal to 
which the contending parties, who cannot or 
will not agree, must submit the decision of 
disputes concerning the rates of wages. The 
alternative of the proposal is to let the parties 
fight out such a controversy on the public high- 
way and at public expense. Which of these 
two appeals to a disinterested observer as the 
most sensible ¢ 

Now, with the proposal thus clearly de 
fined, can it be fairly said that a judicial ascer- 
tainment and declaration of a just and fair 
wage would be no improvement over present 
conditions? Let us enumerate some of the 
advantages which might reasonably be ex- 
pected to ensue 

During the period of the ascertainment 


of the just and fair wage by judicial process, 
the industrial and economic processes of the 
nation would be free from interference; the 
appalling cost of strikes and lockouts would 
be saved and the final award would date back 
to the begining of the proceedings. 

During this period, the employees would 
not be idle, their families would not be on 
famine rations, the unions would be relieved 
from the payment of strike allowance. 

The plan in no way curtails the field of 
usefulness of the unions. It is not hostile to 
the organization of labor.. The labor organi- 
zations could and should develop the highest 
class of experts for the presentation to the 
tribunal of all the facts and statistics necessary 
for the just decision of the question at issue. 
very reasonable presumption is that such a 
method would result in the ascertainment of 
what really is a fair and just award. 

If, in the long run, a fair and just decision 
is rendered, what interest would be so blind 
as to prefer the present expensive and destruc- 
tive method of procedure? 

It is therefore believed that the decisions 
of the tribunal would as generally be accepted 
as are those which, in the established courts of 
the country, daily pass on questions involving 
not only vast property interests, but also the 
legitimacy of children, the marriage relation, 
liberty, and life itself. 

The project is in strict analogy with rec- 
ognized principles of jurisprudence, which are 
merely extended into a new field. Has anyone 
a better objection to it than that it cannot be 
“enforced” ? 

THE SAN FRANCISCO MEETING 

I:xpressions of satisfaction with the San 
l‘rancisco meeting have been numerous, and 
these may safely be taken as representative of 
the general sentiment. There was ground for 
satisfaction in looking over the record for the 
past year there presented, in contemplating 
the constructive platform confided to the new 
administration, in the high character of the 
program, in the record-breaking attendance. 

No account of it, however, would be com 
plete without an appreciative acknowledgment 
of the more than generous codperation of the 
California and San Francisco Bar Associa 
tions and of the Committee on Arrangement 
headed by Mr. Beverly L. Hodghead. That 
the meeting was so successful and so enjoy- 
able in every way was due in no small measure 
to our California hosts and_ professional 
brethren. 
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Fascinating Chapter in the Nation’s Legal History Showing How Custom Finally Crystallized 
Into Statute and the Significant Part Played by Judicial Decisions in 
Applying Common Law Principles to Novel Conditions 





By Hon. LucIEN SHAW 


Chief Justice of the Supreme Court of California 


T is necessary to define and limit the subject of this 
address. The region known as the West is fre- 
quently understood to include all the territory west 

of the Alleghany mountains. This embraces at least 
twenty-three states, each having laws on nearly every 
subject relating to land that are in some respects differ- 
ent from those of the others. The part of it which was 
acquired from Mexico in 1848 by the treaty of Guada- 
lupe Hidalgo is divided into five states, not including 
parts of Colorado and Wyoming, and each of these 
also have laws on the subject that differ from the 
others in some particulars. I am not familiar with the 
details of these laws in any of the states except Cali- 
fornia. It was the state first created out of the Mexi- 
can acquisition and in it the law of waters first became 
important enough to be the subject of judicial decision. 
The laws of the neighboring states have generally fol- 
lowed the course of decision in California. I shall, 
therefore, confine myself to the discussion of the law 
of waters in California. 

The development of that law in California is a 
part of the history of the development and growth of 
the state. The first industry pursued here, that of 
placer mining, required the liberal use of water to sepa- 
rate the gold from the soil, sand and gravel in which it 
was embedded. It was confined to the mining regions. 
The later and more widespread industry of agriculture 
required still larger quantities of water to grow the 
annual crops, trees and vines to which the climate and 
soil were so well adapted. The recent use of water to 
produce electrical energy adds another valuable use to 
that element. The increase in population and the cor 
responding increase in these various industries have 
produced a demand for water which it has taxed all 
possible sources to supply. The controversies arising 
from these conditions have been taken to the courts 
and have compelled decisions upon various phases of 
the law of waters. Our reports contain more decisions 
on that subject than on any other. 

In determining this law the courts have had to 
take into consideration the different purposes for which 
water is used, the various methods of applying and di- 
verting it, and the different sources from which the 
water can be obtained. The subjects of the decisions 
on water law may be classified as follows: 1. The use 
of water for mining purposes on government land, giv- 
ing rise to a peculiar phase of the development of the 
law, which terminated at the close of the Civil War and 
with the passage of the act of Congress in 1866, pres- 
ently to be described ; 2. The use of water for the irri- 
gation of land, and its diversion from streams on land 
in private ownership ; 3. The extraction and use of the 
subterranean supplies of water. Another use has re- 
cently begun; the impounding of water in reservoirs 
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for the double purpose of producing electrical energy, 
and conserving the run-off during the rainy season and 
while the mountain snows are melting, for use in irri- 
gation after it has passed through the power plants. 
The law with regard to this use, in so far as it may 
require any modification of settled rules, is now in 
process of development and it does not come within 
the scope of a paper devoted to the past. The first sub- 
ject to be discussed, therefore, is the law of regarding 
the use of water in the mining regions during the first 
sixteen years after the settlement of the state in 1849 

No more spectacular migration of human beings 
was ever known in history than that of 1849 from al 
parts of the world to the gold bearing lands of Cali- 
fornia. They came from everywhere, but chiefly from 
the eastern part of the United States. They found a 
country different in topography, and in climatic condi- 
tions, from those from which they came. All were 
seeking gold. The only method of obtaining it that 
was feasible, under the existing circumstances, was that 
known as placer mining. The miners began to arrive 
in the summer of 1849, and they found the streams 
very low, many of them dry. It was only where 
streams were flowing that they were able to obtain any 
satisfactory results from their operations. As their num 
bers increased from year to year the demand for run- 
ning water in the mining regions became very great. 
Rights to take water from the streams soon became 
very valuable. Naturally disputes arose concerning 
such rights. 

The conditions were novel to these people. There 
seemed to be no owner of the land. It belonged to the 
United States, but the national government had not 
even surveyed it and had no persons in actual control 
of it. It was all unoccupied. There was no known law 
to govern the rights of the persons desiring to extract 
the gold from the land and use the water for that pur 
pose. There was no government, no law and no au 
thority. In these circumstances the early adventurers 
had to form their own government and frame and en- 
force their own laws in such rude fashion as the con- 
ditions permitted. 

Those who had come from the eastern part of 
the United States were in such numbers that they 
dominated the situation. Belonging to the Anglo- 
Saxon race, accustomed to conditions where law and 
order prevailed, and finding themselves in a region 
previously uninhabited and without any government, 
they followed their natural habits, inclinations and in- 
tuitions, and immediately sought to make local regula- 
tions for the preservation of law and order and for the 
protection of such rights as were generally recognized, 
until a provisional government should be provided by 
the United States. Mining districts were formed and 
in each of them mining rules were adopted at meetings 
of the inhabitants of the territory included in the dis 
trict. These rules were generally accepted as law and 
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were enforced b nformal tribunals as the in- where the principal source of litigation in regard to 
habitants instituted r the exig s of each par-_ the use of water was the conflicting claims of miners to 
ticular o is were not precisely the waters they were diverting, or claiming the right to 
he same in al Either the different topog- divert, from the streams adjacent to or near their min- 
raphy or the diff f the inhabitants of the ing claims. 
several districts cat mewhat different rules to be The common law of England included the doctrine 
idopted and estal ferent places. Practically of riparian rights; a doctrine naturally growing out of 
no attention what is given to the subject of the the well known principles of that law as to the right of 
real ownership of t n which the miners settled. private property in land owned in fee simple. An entry 
No person app wnership. If the roving on land without permission of such owner, whatever 
tribes of Indiar n the country had any sort of the motive or purpose, was a trespass, at common law, 
ae ners gave it no thought, and and the owner had the right to prevent it by suclr force 
they were ) a he rights of the min- as was necessary to accomplish that purpose. Conse- 
ers were t UF, Om Gg su h posses quently, except with respect to navigable streams, the 
sion was ti we 3 ition and evidence Ol their several owners of the lands bordering upon the streams 

tle to the | pied, to the water they used in were, under that law, the only persons who could have 
g, and to 1 ich they obtained thereby. or enjoy the use of the water running therein, or claim 
Phe waibe apid. Accord- any right thereto, for no other person could have ac- 
gto M ; —s the year cess to the streams either to take or use the water. 
of: B 520 justly adds These rules automatically protected the abutting own- 
‘ ere Americans, trained ers jn the exclusive use of the water, and they are the 
sane \merican principles foundation of the riparian right. But in this strange 
clude , est spirits Irom €very country the owner of the land, apparently by design, 
ection of t “It soon became evident remained absent and refrained from interfering with 
mat a! , t the territor) should be vont the possession of the land by the miners, or with the 
nize J ad een appointed use of the waters thereof. The disputes were all raised 
Se SF the United by persons who had no real ownership in the water 
state ‘n pu f a proclamation issued by him which they were using and of which, by virtue of that 
1 convention a state government met and se, they claimed to be in possession, and the real 
preparea a consti vhich was ratihned by popular owner was not brought into the controversy. The 
One OF 849. The actual admission into problem of the court was therefore directed mainly to 
the | il September 9, 1850, the best and most appropriate application of the gen- 
ut the new state § ment, without awaiting federal era) principles of the common law to the anomalous 
tuthorit scoption of the consti- conditions existing in the mining regions, conditions 
tution, organ control of local govern- wholly unknown in the countries in which, up to that 
nent ul af government was €ver time, the common law had been administered. There 
formed for | licial department pro- were no specific common law rules that had ever been 
led by ; included a supreme court applied in those countries to the peculiar conditions and 
CSeeuang Ss S cue tice and two associate justices, controversies existing and arising in the mining regions 
pag tees Ae pie Tor a term OF six years. of California and the only recourse was to its general 

e leg art ered at its first meeting tO principles relating to possessory rights. 
ect the ju rt and classify them so that The right of a person who did not own land on a 
ne owe f , every two years. | nder stream, to divert water therefrom for use on non-ripar- 
is auth e elected on I december 22, ian land, had received little attention and satisfactory 
1849, and ty bs urt in March, 1830. authority upon that subject was wanting. The laws of 
oe ge: seal os 1548, property Mexico on the subject were not well known and its 
rignts were _ y Mexican law. After that cafesuards for the protection of private rights, being 
treaty and unt fornia was admitted into the derived in the main from the arbitrary methods of the 
Union, the v Ol — ntinued in force with ancient Spanish rule, were not adapted to the habits 
respect to priva t property, except in sO Tar and preconceived ideas of Anglo Saxon races. The 
t W uthorities of this rishts of possessors of the land gave comparatively lit- 
conn me of our reported cases Con- ¢J¢ trouble. In the first year the court held that the 
t g the Me law to past \fexican law and the common law alike secured to one 
trans ' 1850 ‘ legislature cn who was in peaceable possession of land a right thereto 
cted a law de t the common law of Eng- superior to that of any mere intruder or trespasser, and 
land, so far as 1 irmony with tl . state and that proof of such possession prior to and at the time 
eae , Gecision I of an intrusion thereon was sufficient to defeat or oust 
this state : the intruder.* The question of water rights was natur- 
eupon confronted with ally more complex. Three years passed before any 
the probl g the rights 0 contending disputes over water reached the supreme court. The 
arties to the us vaters of the streams 1n*a = firct case on that subject, decided in 1853,‘ was a con- 
country whic! previously subject to the al- troversy between two appropriators for mining pur- 
nost unkne | which had suddenly poses, “Neither claimed as a riparian owner. The court 
been transtorm« intry governed by the com- nevertheless looked to the common law authorities on 
mon law, w! the land was for all riparian rights and found there the doctrine that the 
ractical purpo nt and indifferent, where the riparian owner had the right to the reasonable use of 
ple had rent countries and were the water during its passage over his land, and no title 
nse ; : — 3 ene’ v. Hepburn. 1 Cal. 260; Woodworth v. Fulton, 1 Cal 

808; Brown v. O'Connor, 1 Cal. 421. 
VW ( 494 4 Eddy v. Simpson, 3 Cal. 249 
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to the corpus of the water, and that he could not re 
claim the water after it had passed his boundartes 
From these principles it concluded that where a minet 
diverted water from one stream, and, after using it for 
mining purposes, turned it into another stream, he 
thereby lost all right to it and could not retake it from 
the second stream against the will of another miner 
whose dam was on the second stream below the place 
where the additional water was turned Chis de 
the idea that the mere 


into it. 
cision was apparently based on 
ream, after having 
abandonment 


turning of the water into another st 
once used it, was conclusive evidence of 
and that it gave one who had prior rights to divert the 
natural waters of the latter stream a right to have the 
artificial increase continued for his benefit. Five years 
later this decision was virtually overruled and it 
declared that the prior right to the use of the natural 
water of a stream did not entitle the person to the ex 
clusive use of the channel, and that the bed of the 


Was 


stream could be used by others as a channel for con 
ducting water provided that they took out below no 
more than the quantity they had added to the stream 
above, less the loss by evaporation and seepage Thi 


has ever since been the established law 

Che difficulties encountered by the 
sideration of these questions are expressed in some of 
the opinions. Some of these expressions are interest 
ing. In the second case on the subject, decided in Janu 
ary, 1855,° Justice Heydenfelt delivering the opinion of 
the court, said: “In this state the larger part of the ter- 
ritory consists of mineral lands, nearly the whole of 
which are the property of the public,” and with obvious 
reference to the rules and customs of the miners he 
added: 

With the exception of rtain stat 
limited in their character 
to grow up by the voluntary action and assent of the 
population, whose free and unrestrained occupation ol 
the mineral region has been tacitly assented to by the 
one government and heartily encouraged by the 
lative policy of the other. If there are, as must be ad 
mitted, many things con: th this system which 
are crude and undigested, and fluctuation 
and dispute, there are still some which a universal sense 


court in its con 


regulations, very 


system has been permitted 


legis 


ected wi 


subject to 


of necessity and propriety have so firmly fixed as that 
] ¥ - 
force 


they have come to be looked upon as | 
and effect of res jud 


iving the 


In a case decided two vears late 
Murray said that the former decisi 
right to appropriate water from streams for 


purposes 


Chiet Justice 
ms in regard to the 
mining 


have been based upon the wants of the community and 
the peculiar condition of things in this state (for which 
there is no precedent), rather than any absolute rule of 
law governing such cases The sence of legislation 
has devolved on the courts tl framing 
rules for the protection of this grea 
determining these questions, w 

nearly as possible, to the analogies 


cessity otf 
t interest, and in 
ive conformed, as 
of the common law 


Later in the case involving the re 
spective 
same stream, and the pollution 
upper appropriator, Justice Burnett made a fuller state 


Same year, 


ment on the subject as follows 


It may be said, with truth, that the judiciary ol 
this State, has had thrown upon it, responsibilities not 
incurred by the courts of any other State in the Union 
In addition to those perplexing cases that must arise 
in the nature of things, and especially in putting into 
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11 Cal. 151; Hoffmar Stone 


6. Irwin v. Phillips, Cal. i4¢ 
Hoffman v. Stor Cal. 48 
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rights of successive appropriators from the 
of the water by the 


















































































ractical operation a new constitution and a new 
f statutes, we have had a large class of cases 
known in the jurisprudence of our sister States. The 
mining interests of the State have grown up under the 
force of new and extraordinary circumstances 
the absence of any and certain 





specific legislati 


guide us. Left without any direct precedent, as wel 

as without specific legislation, we have b 

pelled to apply this anomalous state of things 

the analogies of the common law, and t ré 

panded principles of equitable justice Chet eing 

nown system existing at the beginning, parties 

left without any certain guide, and tor that reas: ) 
have placed themselves in such conflicting positio 

that it is impossible to render any decision that 

not produce great injury, not only to the parties ‘ 











diately connected with the suit, but to large ric 
men, who, though not formal parties to t reco! ; 
must be deeply affected by the decision. No class ot 
cases can arise more difficult of a just solution, or 
more distressing in practical result. And the present 1 | 
one of the most difficult of that most perplexing class 
of cases. The business of gold-mining was not only 
new to our people; and the cases arising trom it, new } 
to our courts, and without judicial or legislative prec« t 
dent, either in our own country or in that from whi ~ 
we have borrowed our jurisprudence; but thet " il 
intrinsic difficulties in the subject itself at it a ‘: 
most impossible to settle satisfactoril) eve t 
application to them of the abstract principl f justice de 
Yet we are compelled to decide these cas ecaus 
they must be settled in some way, whet! \ an s Se 
after it is done, that we have given a t cision of of 
not." 
cf 
The decision was that the incidental pollution o! pe 
the water by the upper appropriator in his mining opet Dr 
ations, to the detriment of the lower one, was not an ie 
actionable injury. In the case next following it in that ic) 
volume of the reports, the decision was overruled on as 
this point, and Justice Burnett, in concurring therein of 
stated that the opinion in the first case “should receive the 
some qualification.” Me 
During the period preceding the year 1866 large ya 
diversions of water had been made from the streams o! tne 
the mining regions in this state, canals many miles in > 
j ‘ ’ ’ : St 
length had been constructed to carry the water to the 
. 4 : : we 
place of use or to sell it to the miners along its course, le 
. c ’ “ta 
great sums of money had been invested and property 
had been acquir hic i gr tl ' acq 
iad been acquired which was of great value, if the pos ~ 
sessors had a valid title thereto This was done in nis 
reliance upon the general understanding of all con the 
cerned that the United States, as the owner of the land, wt 
acquiesced in these uses of its property and would not and 
interfere to take it away from those who had thus o¢ pub 
cupied, developed and improved it, or deprive them of ifte 
the products of their efforts. As a result of the labors 
of the courts under the difficult conditions just referred wate 
to a system of law had been established and was being 1 
ae > and 
administered, whereby the rights of appropriators of deri 
water from the streams of the public la as between and 
claimants not in privity with the riparian owner, were fede 
considered and determined in a reasonably satisfactory 
manner. of tl 
lhe principles so established during this period ine 
may be stated generally as follows: The waters ot these anne 
streams on the public lands of the United States were for 1 
all subject to appropriation at any time any person was 
who proposed to devote the water so taken to a bene alue 
- . . . ,e¢ 
ficial use. The making of a diversion with such intent level 
and for such purpose would vest in the diverter, at then 
once, the right to use the water. No length of time of aia 
such use was essential to the acquisition of the right Cas 
The water was treated as property having no ownet! 1} 
8, Bear River Co. v. York Mining Co., § ¢ 12 
H h g, S ¢ 338 . 
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Che rights of the nited States as riparian owner of 
the abutting lands were completely ignored. With re 
pect to contending appropriators of water from the 


ame stream, he wl is first in time was considered 
superior in right Su right vested by relation as of 
ypriator began the actual work 

ion works and ditch for that 
purpose, provide ( worl was done in such a 
manner as to be visible and to manifest to others his 
prosecute the work to comple- 


ntent and purpose 
tion,’® and provide ther, that he did so and actually 


he time when the 


f constructing | el 


took and used the The right so obtained was a 
right to only so mu the water as was beneficially 
ised. The owner of such right was entitled at any 


time to change the ce of diversion or the place of 
ise, if the rights of others were not impaired thereby 
hese principles | changed by subsequent 
lecisions. 

The existence of riparian rights was recognized by 
the court in a few cases where a reference thereto 
seemed appropriate, or where the law on that subject 
illustrated the particular case; but no case had arisen 
in which that law onsidered as important to the 
decision.” 


not been 


The titles , valuable property were not 
settled by the decisions of the state court. No statute 
of limitations would run against the United States, nor 
could title by prescription be acquired against it by any 
period of adverse possession The large interests in 


racter would have been in great 
il government had chosen a pol- 
taking of gold from its lands such 
ifested with respect to the taking 
rtunately for the miners, and for 
1] wress of the State of Califor 

s adopted. On July 26, 1866, 
Congress enacted a law recognizing the possession of 
the miners as lawful, virtually acquiescing in the previ- 
ous extraction of gold from the lands of the United 
States, and, so far as these lands and the United States 
were concerned, sanctioning and declaring lawful the 

laims to water rights then acquired or thereafter to be 

acquired in the streams on the public lands, provided 
such elaims were of a character which had been “recog- 
nized and acknowledged by the local customs, laws, and 
the decisions of the courts.”"* By the supplementary 
ict of July 9, 1870, it was provided that all homestead 
and pre-emption claims, and all patents granted for 
public land, should be subject to rights then or there- 
ed in the act of 1866." 

By these acts all conflict between the claimants of 
water under appropriation from streams on the public 
land and the United States as owner of the land bor 
dering on the streams, was eliminated and terminated, 
and the danger ference with such rights by the 
federal government removed 

These acts mark the termination of the first stage 
of the development of water law in California. The 
’ | stab] related almost entirely to the 


property of this cl 

jeopardy, if the feder 
Icy of hostility to the 
is has since been n 
of coal and oil I 
the development an 
nia, a different po 


after acquired as speci 


aw as then estabiis 

use of water taken ft streams on the public domain 
for mining purpose he use of water for irrigation 
was of little importance in the mining regions. The 


value of the alluvial in the large and comparatively 
level valleys of the state for agricultural purposes was 
then just beginning to be realized. They had been gen- 


Nat \\ 6 Ca 1 Kimbs Gearhart, 12 


10 Kelly 
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erally supposed to be valuable only for grazing and a 
little later only for grain farming. In a few places 
vineyards had been planted to grow grapes for making 
wine and in southern California irrigation had been 
practiced to a limited extent for growing fruit. There 
had been enough water for the small needs of this 
character, and the relative rights thereto of the riparian 
»wner and the appropriator for use on other lands had 
not as yet become impcrtant. 

About this time a class of immigrants began to ar- 
rive who intended to engage in agriculture. In a few 
years the value of water for irrigation, and the neces- 
sity of irrigation for the production of anything except 
grain became manifest, especially in the San Joaquin 
Valley and in southern California. Henry Miller and 
his partner Lux, known as Miller & Lux, had acquired 
large bodies of land in Kern County in the San Joaquin 
Valley. James B. Haggin and Lloyd Tevis had also 
acquired a large area of land in that county. Haggin 
& Tevis began to construct canals for taking out the 
water of Kern River to irrigate lands not riparian 
thereto. The lands of Miller & Lux were lower down 
and bordered on the stream or on sloughs diverging 
from it, and the diversions of Haggin and Tevis dimin- 
ished the flow of the water of the stream to the Miller 
& Lux lands, on which they had begun to use it to irri- 
gate their lands for alfalfa and other crops. Along 
Kings River, the next important stream emerging from 
the mountains north of the Kern, large canals were 
made and water diverted therein to non-riparian lands 
for irrigation, and colonies of fruit farmers had been 
established along the canals. The course of the deci- 
sions above mentioned in regard to the rights of appro- 
priators, and the long continued practice in the min- 
ing regions of diverting water from the streams with- 
out asking leave from the riparian owner, had accus- 
tomed the people to the notion that riparian rights were 
not important, and the idea had become prevalent that 
they were not suited to our conditions and had there- 
fore ceased to exist. The Civil Code, enacted in 1872, 
in a chapter on that subject, had codified some of the 
rules of law previously established, regulating the right 
to appropriate the water of running streams.’** The 
last section of the chapter recognized the existence of 
riparian rights by the declaration that “the rights of 
riparian proprietors are not affected by the provisions 
of this title.” Litigation between the riparian owners 
and the appropriators had begun in the counties of Tu- 
lare and Fresno, over the waters of Kings River, and 
in the County of Kern between Haggin and Tevis and 
others, claiming as appropriators, and Miller & Lux, 
with others, claiming as riparian owners. The action 
between the last mentioned parties was begun in the 
vear 1879"* and the other actions soon afterward. The 
importance of the question, the very large interests in- 
volved, and the growing demand for water, soon caused 
the controversy to develop into a political contest. The 
great wealth of the parties to the action in Kern County 
had the effect of centering the political discussion upon 
that case. The discovery that section 1422 of the Civil 
Code apparently purported to preserve the existing but 
almost forgotten riparian rights, directed the main poli 
tical attack to the repeal of that section. Shortly before 
the beginning of the political campaign in 1884, the 
case of Lux v. Haggin in Kern County was decided by 
the Superior Court of that county in favor of the ap- 
propriators, Haggin and Tevis. Both of the contend 


14 Part TV, title VIII, secs. 1410-1422 
15 Title Ins. Co. v. Miller & Lux, 183 Cal. 74 
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ing parties doubtless believed that the political aspect 
of the case was important, and others t 
state, especially in other parts of the San Joaquin Val- 
ley and in southern California, were soon advised of it. 
The litigants perhaps hoped that the political agitation 
might influence the decision of the Supreme Court, 
where the case was then pending on appeal. Public 


sentiment, so far as it found expression in 1884, was 
entirely in favor of the appropriators. Conventions 
were held and resolutions adopted condemning the doc- 
trine of riparian rights and section 1422. The discus- 
sions in general indicated that, in the usual superficial 
method of reaching conclusions, the people believed 
that the sole foundation of the riparian right was the 
enactment of that section \n urgent demand was 
made to elect members of the Legislature pledged to 
repeal it. The more absorbing interest of the people 
in the presidential election of that year probably frus 
trated that effort. At all events, the legislators then 
elected, although pressed to act in the matter, failed to 
do so and section 1422 remained on the statute books 
The decision of the Supreme Court in the case of Lua 
v. Haggin was rendered on April 26, 1886."° There 
had been several previous decisions in which the exist 
ence of riparian rights had been declared and in whicl 
such rights had been enforced,’ but there had been no 
serious dispute on th the cases had not at 
tracted public attention, and it was not believed that the 
court would adhere to the previous rulings on the prin 
ciple of stare decisis, espe ially in view of the general 
discussion of the subject in 1884. Probably no case 
ever came before the Supreme Court of California that 


e sub jec {, 


was more fully argued or in which counsel of greater 
ability were engaged on the respective sides. The opin 
ion was exceedingly exhaustive, covering 176 pages of 
the printed report. It is the longest opinion to be found 
in the decisions of our Supreme Court, and it elabo 
rately treated every phase of the subject. It declared 
that the rights of the riparian owners to the use of the 
waters of the abutting stream were paramount to the 
rights of any other persons thereto; that such rights 
were parcel of the land and that any diminution of the 
stream against the will of the riparian owner by other 
persons was.an actionable injury. The question was 
settled by that case and the riparian right has never 
since been disputed 
If the doctrine of the riparian right had bee 

strictly enforced in all cases by the abutting land own 
ers, it is obvious that it would have prevented all us¢ 
of the waters of streams passing through lands in pri 
vate ownership, on any non-riparian land. The right 
ful use of such waters on non-riparian land would have 
been impossible, for such land owners could not law 
fully take out the water without infringing upon the 
right of every riparian owner along the stream to have 
the water flow as it was accustomed to flow. The oppo 
nents of the doctrine of riparian rights had pointed out 
these results with much emphasis and repetition in the 
political campaigns prior to the decision in Lux v. Haq 
gin, and they are still referred to as evidence that the 
doctrine is contrary to a sound public policy in states 
having the arid climate of California The obvious 


answer on the question of policy is that the objection 
I 


comes too late, that it should have been made to the 
Legislature in 1850, prior to the enactment of the 
i ] = 
statute adopting the mon law When that 
16. 69 Cal. 263 to 439 
17. Creighton v. Evans, 53 | sgood v. El Dorado W. M 
Co., 56 Cal. 574; Zimmler v. San I Ww. | ” Cal. 991: St. Helena 


W. Co. v. Forbes, 62 Cal, 182. 
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done, the riparian rights became vested, an 
the much more important public policy of 
the right of private property, became paran 


controlling. This policy is declared 
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tions, has been adhered to throughout our nal 
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tory, and it is through it that t 
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and development of the country has been mad 
Notwithstanding the existence 





rights, there has been a very general u 
non-riparian land. This has been mad 

eral causes. The most important and efi 
a legal nature is the common law r 
section 1007 of the Civil Code, that a 


1 
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be acquired by adverse occupancy 
ve years continuously. Other causes 
tural conditions. Any person who di 


on a stream may obtain access to 
ht to do so from the 
parcel of riparian land. Usually 


} 
Ai 





purchasing the 





larger streams are so high that 
tract cannot bring t 

diversion of land above him, t 
must have the consent of the 


ywners frequently made little u 


gation and were indifferent to 
therein. Hence they usually made 


diversion therefrom until five years 


made near the point of emergence of 
the mountains, where land had little valu 
pose, and where the diversion would 


on the land near by and were so 


ously affected thereby that they provoke d 


opposition. In these ways and 


numerable prescriptive rights to the use 
\f streams have been acquired from the 
ers of private land, either without objecti 
cessful litigation. As a net result tl 
the state is almost all non-riparian, an 
the riparian right has not prevented 
»f the greater part of the waters of 

The decisions of water suits 
lowing the case of Lua v. Haggin | 
most part, with the law of adverse 
hi 


terpretation and application of t 
a 


the Civil Code, the application of | 
laws to the particular facts presented in eac 
to definitions of the distinctions bet 


riparian owners and the rights of perso 
by appropriation and use. Many rul 


+} 


importance on these subjects have | 
they do not essentially differ fron 
e subject and a ¢ 


} ] 


vailing law on th 
unnecessary. 
I now come te 


) 
\- calat ] 


aw 


Tehachapi range of mountains. 


tion and the demand for water for 
ards in that part of the state began 


ply. from tl 


igo and 


for want of water. That county 
California is interspersed with places 
ish call cienegas, where in the rainy 
1e year round in some 
vears of heavy rainfall, the surface 


years, and all tl 





tion, good against all owners of private | 


the water upon hi 


arge diversions, almost without except 





the third brancl 
relating to underground waters. 
This question first became imp 
California, by which I mean the reg 
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the appearance of a swamp. These are in reality an- 
cient lakes which in the course of ages have been filled 
with the sand, soil, gravel and boulders that have been 
carried into them by the mountain torrents, or perhaps 
in some cases by glacial action. The loose material of 
which they are composed is usually of great depth and 
is saturated with water. They are natural reservoirs 
of water. The surface streams flow over deep beds of 
similar material, permeated with water from the bot- 
tom to the level of the surface of the stream, and this 
body of underground water, in such cases, supports the 
stream and is necessary to its existence. From these 
sources it was possible to obtain a large addition to the 
supply of water. When the average amount pumped 
out of the ground does not exceed the amount added to 
it by the average annual rainfall, such supply is steady 
and reliable. If it is taken from one of the under- 
ground reservoirs from which no surface stream issues 
there is no limit to the amount that could be pumped, 
except that it must not exceed the average supply from 
rainfall. But if it were taken from the underground 
water supporting a stream, it would inevitably diminish 
the flow of the stream, to the detriment of those entitled 
to its use. 

The shortage of water and the increasing demand 
soon induced the use of pumps to obtain from these 
sources an additional supply. At first this was done in 
a small way with pumps driven by windmills. The 
perfection of the gasoline engine and later the develop- 
ment of electric power, made it possible to obtain a 
large supply with sufficient economy of operation to 
make it practicable : 

The subterranean strata in which these waters lay 
are composed chiefly of sand and gravel, in which the 
water moves freely from place to place when impelled 
by the force of gravity. Consequently, if water is 
pumped from a well in such a stratum, a flow from the 
adjacent parts would set in at once to fill the voids thus 
created. Pumping from one well would sometimes ma- 
terially lower the water level in another well a mile dis- 
tant. In some places the water in these underground 
strata came from higher levels in a layer of sand and 
gravel overlaid by a stratum of impervious material, 
thus creating a pressure which forced the water to the 
surface when the dense covering layer was pierced by 
a well, and by that means artesian wells would be pro- 
duced. The flow from these wells would cease if too 
many wells were opened to the same source. 

It is not difficult to perceive that these conditions 
would naturally cause conflicts of interest in this water 
supply and thus engender litigation. The first case of 
importance that arose concerned the preservation of 
the flow of water in the Los Angeles River, which 
then constituted the sole source of supply of the City 
of Los Angeles for the uses of its inhabitants. A pri- 
vate company proposed to construct tunnels and filtra- 
tion galleries in what is practically the bed of that river, 
the effect of which would be that, without directly 
touching the surface stream or tunneling immediately 
under it, the water composing the stream would seep 
through the sand and gravel into the tunnels and the 
stream would in that manner be wholly diverted into 
the tunnels. The process was enjoined by the Superior 
Court. The matter was settled and that case did not 
reach the Supreme Court. The same question, how- 
ever, came up in a later case between the city and other 
parties and the Supreme Court decided that, under the 
grant to the ancient pueblo of Los Angeles to which the 


present city had succeeded,"* the right of the city to the 
water of the river was paramount to that of the 
owners of the riparian land along its course, and that 
the owner of such land could not lawfully diminish the 
flow of the stream by means of excavations in the land 
adjacent thereto, although the water was not taken 
directly from the stream, but seeped through the loose 
formation of sand and gravel into the excavations.” 
This rule has been followed ever since in all cases 
where persons having rights in a natural stream were 
threatened with injury by the extraction of the per- 
colating water which sustained and supported the 
stream in its flow.** 

The rights to underground waters in the land of 
different owners situated over an ancient lake or basin 
also became a source of controversy because the pump- 
ing of large quantities of water from one well lowered 
the water level in other wells in the same basin. The 
subject first came before the court in the year 1902. 
The question had been growing in importance for sev- 
eral years before that date. When the decision was 
first rendered in November, 1902, it attracted the at- 
tention of many other interested parties. A rehearing 
was granted for the purpose of allowing further dis- 
cussion by others having larger interests at stake. 
Many additional briefs were filed and the final decision 
was not made until November, 1903. The previous 
opinion was adhered to and approved and a supple- 
mental opinion was rendered giving additional reasons 
for the conclusion reached.** 

As the doctrine of the case is now regarded as set- 
tled, a statement of it may be of interest. The rights 
of the owners of different parcels of land situated-over 
a water supply of that character, with respect to each 
other, and with respect to the use of the water on the 
overlying land, are mutual and reciprocal. They are 
regarded as persons having different interests in a 
common estate in such waters. Each is entitled only to 
a reasonable use of such water on such land and may 
take no more than his reasonable share for that pur- 
pose. None of them can rightfully take the water and 
export it from the basin for use on lands not situated 
over the common water-bearing stratum, if such taking 
injures the owners of other parcels of the overlying 
lands. In short, the lawful rights of the several own- 
ers of such lands to the waters therein are in almost all 
particulars similar to the mutual and reciprocal rights 
of the owners of riparian land along the course of an 
ordinary stream in the use of its waters. This con- 
clusion was considered necessary to the full develop- 
ment and use of the natural resources of the state and 
to the prosperity and general welfare of its people. The 
geological formation of the land, its topographical char- 
acteristics, and the aridity of the climate produced 
conditions so different from those of the countries 
from which our common law rules were derived, that 
the well-known rule that the ownership of the soil in 
fee gave absolute title to all beneath the surface, includ- 
ing such subterranean water supplies,”* was held un- 
suitable to our conditions. In this the court followed 
the fundamental principles on which the common law 
is founded, rather than the rules for technical applica- 
tion to special subjects adopted for practical use in the 
different conditions prevailing in the countries from 
~~ $9, Vernon Irr. Co. v. Los Angeles, 106 Cal. 237. 

20. Los Angeles v. Pomeroy, 124 Cal. 621. 

21. McClintock v. Hudson, 141 Cal. 621; Verdugo v. Verdugo, 152 
Cal. 668; Huffner v. Sawday, 158 Cal. 93. 

22. Katz v. Walkinshaw, 141 Cal. 116. 


23. Hanson v. McCue. 42 Cal. 309; Cross v. Kitts, 69 Cal. 222; 
S. P. R. R. Co. v. Dufour, 95 Cal. 617; Gould v. Ealon, 111 Cal. 644. 
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which we derive that law. It 
ancient maxim of the civil law, embodied in our Civil 
Code, and which is also a part of the common law, that 
“when the reason of should the rule 
itself."** It is a good example of the elasticity of the 
common law, showing its adaptation to the varying con- 
ditions of human life in countries other than that of its 
origin. 

This comprises in part the history of the water law 
in this state down to the present time. The demand fot 
additional water and for the economical application of 
the already in continues without abatement 


gave emphasis to the 


a rule ceases, SO 


use 


water 
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Patent Office and in the 
Internal Revenue, with 
so-called 


to investigate conditions in the 
office of the Commissioner of 
practice of these 
he committee to recom 
action as may improve 
Chairman Howe 
the committee 


special reference to the 
torneys, and also authorizing t 
mend to the Association such 
the practice before these departments 
accepted the amendment on behalf of 


After some discussion, the amended resolution was 
passed. 

Mr. Howe proceeded then to report that during 
the year there had been appointed a sub-committee of 
the Executive Committee to prepare a revision of the 


the Committee on 
s. That sub-commit 
Ju idge McClelland of 
1 
1} 


By-Laws relating to the duties of 
Professional Ethics and Grievances 
tee, which had been composed of 
Alabama, John T. Richards of Chicago, and himself 
had prepared a revision whi LF xecutive Commit 
tee had changed some slight pores neg and which 
had been published as required by the Constitution 
The proposed Amendment was thereupon read and 
adopted. 

Judge C. N. Goo 


Conference of Bar Association 


Illinois, 
Delegates 


Iwin, of 


reported for the 
He touched 


briefly on the object of the Conference and the work 
which it had done previous to the present meeting, mak 
ing particular reference to the Conference on Legal 
Education held at Washington, and the action there 


meeting the designation of the 
National Conference 
the National Confer 
\ by-law had also 


At the 
been changed to the 
instead of 


taken 
section had 
of Bar Associations, 
ence of Bar Associati 


present 


on Delegates 
selected as a 


been adopted which continued anyone 

member of the council or for another office during 
the term of his office, regard'ess of whether he 
was certified as a delegate or not \s a result of 


the address of the President of the Association on 


the subject ot better and more coordinated effort 
on the part of the bar associations of the country, and 
of the discussion whi h folk ved it, the Conference 
had passed a resolution to vestigate by what means 
this codérdination could be brought about and the feasi 
bility of the federation of the bar associations of the 
country. The American Bar Association, through the 


Conference, he added, had brought itself into close 
association with all the bar associations of the country 
and was exercising, for the first time in his opinion, a 
decided and ages ‘tory leadership. Some other reso- 
lutions had been ad opt te -d, among them one affirming the 
practice of law, and 


position in regard to the ut 


iw ful 
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because of the 
area of 
when water 


and with constantly increasing urgency, 
continuing influx of population and the 
land capable of vastly increased production, 
is applied by artificial means. The next | 
development of the use of water, the storing of wate 
in elevated reservoirs in the mountains, | have alread 
mentioned. I do not believe that the applicable 
to this process will present much difficulty. The legal 


large 


rocess in the 


law 


aspect of these developments should present no very 
novel problems. The physical aspect presents alluring 
prospects of increasing prosperity and a fertile field for 
theoretical speculation, the discussion of which would 


be out of place here 
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approving what had been done by the Bar 
ot California. 

Mr. Nathan William MacChesney, of Chicago, 
presented the report of the National Conference of 
Commissioners on Uniform State Laws. meeting 
just held had been one of the most successful in the 
thirty-two years’ history of the Conference. The Con 
as most of the members knew, had a record 


1 he 


ference, 


in constructive achievement which was second 

of no other organization in the country Rs perhaps 
has contributed as much to the reputation of the Amer 
ican Bar Association for constructive work in the field 


f law as any organization connected with it. In fact, 
it has to its credit three hundred and ‘ninety-nine legis 
lative enactments today which are the law in various 


states in the Union. Three of these acts are in effect 


in California, the most notable being the Negotiable 
Instruments Act. The Conference this year had to 
present for the Association’s approval four Acts which 


had been discussed in the customary detailed way. Ex- 
pert draughtsmen are employed and the matter is dis- 
cussed year after year until the Act comes out in the 
form in which the Conference is ready to recommend 
it to the American Bar Association and to the legisla 
tures of the country for adoption. On motion these 
acts approved and recommended to the various 
states for adoption. 


were 


Mr. W. H. H. Piatt, of Kansas City, Missouri, pre- 
sented the report of the committee on Commerce, Trade 
and Commercial Law. He stated that in it were to be 
found three Acts which the committee had drafted with 
the assistance of a special draughtsman—Prof. Willis- 
ton of Harvard University. The National Sales Act, 

National Arbitration Act and a form of treaty to be 
negotiated with foreign countries for making effective 
international arbitration in commercial disputes. There 


uniform state arbitration, 
from a previous 


also an Act covering 
drawn by the committee on instruction 
Association. The ition would be 
requested to have this Act transferred to the Commis- 
sion upon Uniform State Laws for its consideration. 
The report had already been published and sent to the 
members and was summarized in thirteen recommenda- 
The committee had found, since the printing of 
a! been omitted 


Was 


Associ: 


session of the 


tions. 
the report, that five necessary words h 


from the conclusion of Section 55 of the National Sales 
\ct. With that amendment, and a further amendment 
referring the Uniform State Arbitration Act to the 
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mmission on Uniform State Laws, he moved the 


loption of the report. The motion was carried. 

Dr. James Br Scott, of Washington, D. C 
esented the report Committee on International 
iw. The report had been printed and distributed but 

vished to | method of preparing it had 
n somewhat different this year from that pursued 
the past. Remet ing that the American Bar As- 


ition was a bi lawyers, the committee decided 


it the international events to be discussed should be 
legal nature, and those to which the United States 
a part The ynsisted, there fore, of four 


ts: a discussion 


the International Court of Jus 
e, and the latest st 


ps taken to complete it; a dis- 


sion of the treaties ending the war recentiy con 
ided between the United States and Germany; con 
leration of the Four-Power treaty and the procedure 


1 result of the Washington Conference on the Limi 


tion of Arms; a! statement as to the conference 
eld by delegates of Peru and Chili at Washington, on 
itation of the President, to discuss, and if possible 
settle, the long-standing difficulty between those 
intries as to the possession of a certain strip of terri- 
ry. The commiitee, however, felt that in addition 


a report of an expository nature it might make one 


ommendation of eneral nature, namely the expres- 


1 of a hope that some way might be found by which 
Government of the | 

te in the proceeding 
tional 
tablished and which is now 
le recalled Mr. Root’s ser 


nited States might partici 
nd in the benefits of the Inter 
which has recently been 
at The Hague 


vices in connection with the 


Court of Justice. 


in session 


tablishment of this Court, and then moved the adop 
n of a resolution in the sense suggested. The mo- 
Vas unanin | l 
\t this point Judge Goodwin, of Illinois, called 


1 


language in the report, relating to 
sponsibility for the failure of the Treaty of Ver- 
ulles, and suggested that this dealt with a controversial 
litical subject o1 hich the assembly was divided, 
nd therefore had no place there. He suggested that 
it particular reference be eliminated from the report, 
| Dr. Scott stated that it gave the committee pleasure 
accede to the request because there was no intention 
injecting any controversy, and they were there to 
te and not to divide. The report was thereupon 
ended as suggested and unanimously adopted. 
Dr. Scott then « 
The 


ention to certall 


ffered the following resolution: 








American r Association, at its 45th annual 

meeting, held in the City of San Francisco, on August 10, 
922, expresses the hat the recommendation be fol 
lowed of the Committ of Jurists assembled at The 
Hague in 1920, pr 1 by the Hon. Elihu Root, first, 
at a new < nations in continuation otf 
e first twe The Hague be held as soon 
practicable, for 1 lowing purt To re-state 
established Tu . nt T itional law especially in the 

rst instance in t ls affected by the events of the 
ecent war. 2. To formulate and agree upon the amend 
ents and additior f al to the rules of international 
aw shown t useful by the events of the 
war, and the chang conditions international 
life and intercourse which have followed the war. 3. To 
endeavor to reconcile divergent views and secure general 
wreement upon the rules which have been in dispute 
heretofore. 4. To consider the subjects not now adequately 
regulated by international law, but as to which the inter- 
ests of internationa ce require that rules of law shall 
be declared and accepted. To render this recommendation 
fective. the Americ ar Association instructs its Com- 
tee on Internat Law to present a report to the 
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next meeting of the Association concerning, in general, 
each of said recommendations. 

Chief Justice Taft said he had no doubt the Amer- 
ican Bar Association would gladly approve the instruc- 
tion of the committee, but it seemed to him that it 
might be well to add that the committee be also in- 
structed to report suggestions for changes in the statute 
organizing the present International Court—the sub- 
ject of the previous resolution—which, in its opinion, 
might make it possible for the United States to become 
a party to that court without further obligation. In 
other words, he thought the committee ought to carry 
it further than a mere general expression of hope. He 
therefore moved an amendment giving the committee 
such instruction, which was adopted, and the resolution 
thereupon passed. 

Mr. James B. Kerr, of Portland, Oregon, presen- 
ted the report of the Committee on Insurance Law at 
the request of Mr. Vorys, of Ohio, who was unavoid- 
ably absent. On behalf of the Committee he moved 
that it be instructed to continue furnishing copies of 
the Code to those interested in such legislation in the 
several states, and that it urge upon Congress the 
enactment of a Code for the regulation of insurance in 
the District of Columbia. The motion was carried and 
the report received and adopted. Mitchell D. Follans- 
bee, of Illinois, Chairman of the Committee on Pub- 
licity, stated that his Committee had no resolutions to 
offer, but it took this opportunity of thanking the 
various news-gathering agencies, such as the Associated 
Press, for their courteous and generous cooperation. 
The next order of business was the report of the Com 
mittee on Memorials which was read by the Secretary, 
the members standing. 

Mr. Henry W. Taft of New York, presented the 
report of the Committee on Jurisprudence and Law 
Reform. He regretted that Mr. Wheeler’s health did 
not permit him to make the trip across the continent ; 

nevertheless he had formulated the report and had 
asked the speaker to present it to the Association. 
Declaratory Judgments was the first subject which had 
been dealt with by the Committee. That subject haél 
received the attention of the committee during several 
years and has finally resulted in the recommendation 
that Congress enact a provision that the Courts be em- 
powered to render declaratory judgments. The speaker 
had presented this matter to the judiciary committees 
of the two houses of Congress and a very full discus- 
sion of the subject had ensued. A bill had been formu- 
lated, after a number of efforts, in an endeavor to avoid 
pitfalls, and this was now before Congress. Simplifica- 
tion of proceedings for appeal in the Federal Courts 
was one of the subjects which the committee had rec- 
ommended to Congress and which appeared to meet 
with pretty general approbation. The most trouble 
some question that the committee had had to deal 
with was that of removal of to the Federal 
Courts. The whole subject of removal of causes was 
in a hopeless state of confusion, owing to the different 
views of the courts in the different circuits concerning 
that provision of the Judicial Code relating to the 
proper place for the commencement of proceedings in 
the Federal Courts. They had endeavored to formu- 
late and had submitted to Congress a provision which 
would remove such difficulties in the future, and he 
thought from expressions made when he appeared be 
fore them, that it would pass both houses. It required 


cases 
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an amendment of two sections and an additional one 
section to the Judicial Code. 

The committee did not succeed in getting the bill 
which it recommended for the protection of the inter- 
ests of aliens approved by the committee of Congress, 
but through the efforts of Mr. Moores, a member of 
the committee and a member of the House from 
Indiana, it did succeed in getting inserted into the 
Anti-Lynching Bill a sort of rider substantially covet 
ing the subject matter. As to the constitutionality of 
the main portion of the Anti-Lynching Bill, one of the 
committee members ( Mr. O ‘D mnell, of Colorado) had 
entered a protest, expressing his opinion that the pro 
visions of that law were unconstitutional. It seemed 
to the committee, however, quite clear that the provi 
sion relating to the power of the court to deal with 
the rights of aliens may be sustained, even though the 
rest of the act be declared unconstitutional. The com 
mittee had also decided to recommend the act intro 
duced by Senator Nelson permitting an accused perso 
to plead guilty at any time. The Senator’s experienc« 
in courts in Minnesota had led to the conclusion that a 
provision of this kind would tend to facilitate the trial 
of criminal cases. 

The report called attention to what the committee 
had previously done in regard to the subject of fees 
and costs in the Federal courts, and while it made no 
specific recommendations, declared that the whole sub- 
ject ought to be taken up and disposed of. The next 
subject which the committee had taken up was that of 
injunctions, brought up by the introduction by Mr 
Bacharach, of New Jersey, of a bill which provided 
that no district or circuit court, or the judges thereof, 
shall have jurisdiction to entertain any bill of complaint 
suspending or restraining the enforcement, operation 
or execution of any order made by an administrative 
board or commission in any state, acting under and in 
pursuance of the statutes of such state, where such 
order was made after a hearing upon notice, nor to 
entertain jurisdiction to any oly r complaint, to sus 
pend or restrain the enforcemen “on ration or execu 
tion of the statute of the st “ wh ere provision is made 
for a judicial review of such order upon the law and 
the facts. There is a provision in the bill that it shall 
not apply to matters affecting interstate commerce. 

The whole subject had been dealt with by the 
committee as far back as 1913 and subsequently in 
1914, and in these reports the committee undertook to 
vindicate the law permitting the courts to issue such 
injunctions. Mr. Taft then read that part of the com- 
mittee report dealing with the subject. The action of 
the committee in relation to injunctions a dozen years 
ago had been approved by the Association. There had 
been hearings upon the Bacharach bill before commit- 
tees of Congress and Mr. Harriman of the Committee 
on Jurisprudence and Law Reform, had appeared and 
pointed out some objections to the bill. 
ence Committee had unanimously voted to disapprove 
it and information as to this vote has been conveyed 
to the proper congressional committee. In this con- 
nection at the request of certain members of the Public 
Utilities Section he read resolutions adopted by that 
section expressing emphatic opposition of its member 
ship to the Bacharach Bill, and to any similar legisla 
tion designed to limit or destroy as to any particular 
class of litigants or rights, the present equitable powers 
of the Federal Courts to enforce the guarantees of the 
Federal Constitution for the protection of person and 
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property, and calling on the Association to indorse the 
activities of the Committee on Jurisprudence and Lavy 
Reform in actively opposing it. 

The committee had dealt with the subject of reduc 
Supreme Court and had mad 


ing the business of the 

recommendations in line with those explained by tl 
Chief Justice in his address that morning. There ha 
been considerable complaint concerning the jurisdictic 
of the Federal Courts in actions for personal injut 
and other torts, and the committee had recommended 
that a bill be passed by Congress which would make th: 
jurisdiction of the courts depend upon the residence « 
the parties and upon the happening of the events whic 
led to the litigation. He moved that the report of th 
committee be received and approved, and that the con 
mittee be instructed to continue to promote the passag 
of the bills mentioned in the report as having 
approval. 

Judge Andrew A. Bruce, of Minnesota 
himself briefly to the subject of injunctions 
such case we came to the question of whether the law 
abiding sense of the community was strong enough t 
enforce the law The whole thi lung was a question ot 

government of law. Back of a government of law 
must be the unorganized might of the people. In order 
to have that unorganized might of the people we mus 
have a belief in the law, belief in American institu 
tions, a belief in America itself. And the whole que 
tion really came down to one question, wiedine we it 
\merica really believe in American institutions. o 
whether we did not The trouble today, 
said, in every injunction was simply that one questior 


iddress« 
In every 


as he ha 


“what is the sentiment of the people?” “We nee 
propaganda,” he continued, “in order to enforce i 
junctions and the government by law. The trouble 


that we have left it to the soap-box orator, to the s 

cialist and to the idealist, who does not know anythin, 
of practical life, very often to preach the gospel—we 
have left him the whole field. We have not spread the 
gospel ourselves.”” After some slight further discus 
sion the motion to approve the report was put and 
adopted. 

The Secretary announced that the Or 
sociation extended an invitation to all members return 
ing east by way of Oregon to be their guests on a tri 
over the Columbia River Highway. Mr. Brock, for the 
Section on Public Utility Law, stated that the progran 
as printed had been carried out, with the exception 
of an address by the President; an interesting report 
was made by the Secretary and the papers read were 
of such interest that a resolution had been passed re 
questing the Executive Committee to print the ad 
dresses and report of the secretary in the Annual 
Report. 


egon Bar As 


. be ‘ ° 
Sixth Session 
N calling the Association to order, President Sever 
| ance stated that the sixth session would be devoted 
first, to an address and, second, . . e report of the 
Committee on Law Enforcement. had seemed to 
the Committee making up the ele of the meeting 
peculiarly suitable that, at a time when tn Association 
was to consider the subject of law enforcement in the 
face of the crime wave which had Race going ove! 
this country for some time past, the report of the Com- 
mittee should be preceded by an adk iress by the man 
who had announced as good American ‘sahiie that 
there was no right to strike against the public safety 
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time. That language was 
1oted from the message signed by the Governor of 
» State of Massachusetts, now the Vice-President of 
e United he had the honor to intro- 
e. Vice-President was received with 
ind on “The 


anybody, anyw! ere, any 


States, 
Coolidge 
reat applause, delivered his address 
mitations of the Law.” 

At the conclusion of this address the 
nized Mr. W Swaney, of Tennessee, Chair- 
of the Committee on Law Enforcement. He 
that this committee had requested Governor 


who had a splendid voice, to 


Chairman 


tated 
hitman of New \Y 
id t conclusion of the reading M1 
adoption of the report and the 
General MacChesney, of IIli- 
tatement in the report that Dr 
the average 
had the same 
enlisted man in 


he report 
itman moved 
on was se 
referring to 
had four 


orto rit ' ] 
, | 


nvestigation that 
institutions 
average 


‘ree of intelligen s the 


late war, stated that he could not determine exactly 
‘ther the committee report carried an endorsement 
that statement But he did not think the 
sociation should « rse it. He came perhaps more 


tact with the quality of intelli- 


isted man in the late war and 
t as an insult to the American 
rmy and not tru He had seen some of these intelli- 
‘e tests applied. He remembered one applied in 
own city where one of the most distinguished legal 
holars in the and a bishop of the Episcopal 
had failed on the He was 
lit the test, but merely stating that 
such a test, and the 
rrency given to such conclusion was unfair. He 
ped the committ the presentation of this very 
plendid and « prepared report, would not be 
1 statement 


led the 


r Ul 


egare 


hurch ten-vear-old test. 


trying to di 


V general conclusion based on 


n to have endorsed 
Mir. Whitmar lin reply it, speaking 


| | persot 
from his own experi . he had no hesitation in 
ing that as far as the mentality and ability to dis- 
nguish between right and wrong was concerned, he 
lligence of the average prisoner before 
secuted in New York was fully 
telligence of this audience. He 
moral qualities at all, of course. 
rse necessarily any of the 
stimony presented \dler made this statement, 
stated to us by | representative, after nearly a 
ir’s investigation. It was simply an answer to the 
committee by another dis- 
that every criminal was ment- 
and it was 
\ssociation 


to the average 
is not speaking of th 


he committee did 





lly deficient. Both statements were made, 
thin the province of the American Bar 
accept either. 

General MacChesne aid there were two other 
ints in the report ich he would like to direct 
One was with reference to the “molly- 
criminals as one of the causes of the 
If the word “criminal” was used 
sense, meaning the treatment of men 
he took the liberty of differing from 
needed was 


idling” of 


a technical 
fter conviction, 
e distinguished committee. What 
e quick apprehension of criminals and the vigorous 
rosecution of then nd he hoped that the statement 
f the committee w 1 not tend to retard the growing 
of criminals after convic- 

more severe than it has been 
t had taken a long process of public education to get 


was 


attention given to men within the custody of institu- 
tions. He took it that the mollycoddling of criminals 
spoken of in the report referred rather to the hap- 
hazard and sentimental way in which the apprehension 
and prosecution of them were dealt with. Another 
point he wished to call attention to was the commit- 
tee’s unqualified recommendation that parole or pro- 
bation should not apply to second offenders. He 
hoped the committee would not make such a recom- 
mendation since there were cases where they should 
apply to second offenders, as where the first may have 
been a minor crime. He also believed that there were 
oceasions where they might with good judgment be 
applied to those guilty of the four crimes which the 
committee had totally excepted from their operations. 
He wished to hear from the committee on these two 
further suggestions 

Chairman Swaney replied that the committee had 
made the report with the greatest deliberation and pro- 
posed to stand by it. There was a power reserved in 
the Constitution for mistakes, misfortunes and mis- 
carriages of justice. The Governor had the power to 
pardon and he took it in the case referred to by the 
gentleman, the Governor would be the proper authority 
to act. These boards robbed the Governor of his con- 
stitutional power and the laws were enforced in such 
a way as to make the administration of the law a jest. 
There were cries of “question” from the delegates, and 
the motion was put and adopted. In reply to a ques- 
tion from a delegate as to whether this implied ap- 
proval of that part of the report which contained Dr. 
\dler’s statement, the President stated that that was 
not made as a statement of the committee, but merely 
recited as a part of the evidence that had been pre- 
sented to it. 


Seventh Session 


HE seventh session, Friday morning, was called 

to order by Mr. Hugh Henry Brown, of Nevada 

Ninety applicants for membership, duly certified 
by their respective local councils, and approved by the 
general council of the Association, were e'ected. 
Chairman Brown then announced the subject of the 
morning’s address to be “Preliminary Education for 
law Students,” and presented Dr. Nicholas Murray 
Butler, of New York, who was received with great 
applause. Dr. Butler spoke without notes and held the 
close attention of the audience. His address was a plea 
for a preliminary education for lawyers which would 
give them the knowledge of history, economics and 
social development necessary to fit them for the dis- 
charge of their important functions. He was disposed 
to doubt that raising the standards of admission would 
put entrance to the profession beyond the reach, for 
financial reasons, of many ambitious and well-equipped 
\merican youths. In this connection he called atten- 
tion to the rapid growth of an institution known as the 
Junior College, which was capable of furnishing the 
sort of preliminary instruction needed. That type of 
instruction is now being maintained in connection with 
high schools in many communities at present. There 
are hundreds of such institutions now and very soon 
there will be thousands, as their development is cer- 
tain to follow the development of the high schools 
themselves. This will put the preliminary education 
needed almost at the door-sill of the intending student 
of law, in any community which can provide enough 













students year by year to justify the taxpayer in main 


taining this type of institution 

President Severance here resumed the gavel and 
Taft, who make 
| 


recognized Chief Justice rose to 
motion that the American i 
formal invitation to Viscount Birkenhead, Lord Chan 
cellor of England, to become the guest of the Associ 
tion upon the occasion of the next annual meeting, t 
be held at a place to be determined by the Executive 
Committee. The motion was unanimously adopted. 

Secretary Kemp here read the following resolu 
tion, recommended by the Executive Committee, for 
adoption by the Association: 

Whereas, a 


r Association extend 


proposition is being urged upon th 
people of the United States to pass an amendment to the 
Federal Constitution, under the terms of court 
shall be deprived of their power finally to decide as t 
the constitutionality of legislative enactments, by 
to the Congress the power to annul or veto any 
of the Federal Supreme Court declaring a Federal statute 
unconstitutional, or by udicial decisiot 
: subject to recall by popular referendum 
now, therefore, be it 
Resolved, by the Ar erican Bar As 
express our unqualified opposition to such 
Amendment, or to any Amendment of similar 
as a most dangerous menace to our American Governme! 
and to American institutions 
The motion was unanimously adopted, after whi 
the President recognized the Chairman of the Membet 
ship Committee, Mr. Wadhams. He reported that the 
outstanding feature of the work this year, as was the 
case last year, was the admirable spirit of service to 
the Association manifested by the members of the 
committee, resulting in perfect peration between the 
over three thousand members 
it. Activities in the various states of so many met 
deeply interested in the Association inevitab! It 
in the dissemination of informat 
its affairs, and thus valuable miss 


which the 


giving 


decisié1 


making any 


legislative 
° 
sociation, that we 


Constitutional 
character 


| 


] 11 which compost 


f 


Treswu 
on concerning it and 


ionaryv work is done 


As a result of the vear’s work the committee had 
secured 3,065 applications—an impressive figure to 
those who recalled that scarcely more than a decade 


three thousand mem 


ago the roster contained less that 
added to the 


bers. \ splendid body of met 
\ssociation this veat of the Pacif 
Coast As a national organization, the Associ 
needed this strengthening of membership in the West 
The Chairman desired to empl fact that sev 
west of the Missouri River had this year 
1.503 new members to the Association 
alifornia alone had given 901 An 

hieved in the State of 
seemed he Membership Com 
id already given her full quota 


had been 


ition 


enteen states 
contributed 
Of this number, ‘ 
other notable result was 
New York. It had 
mittee that New York h 

but nevertheless the campaign brought an additional 
511 members. The chairman of the committee desired 


to record his most earnest appreciation of the perfect 
cooperation of his fellow re bers, is well as of the 
Vice-Presidents and members of the local councils 
the respective states The promptness with which tl 
various local councils acted upon the lists of nomina 
tions submitted to them fo proval had added greatl 


to the dispatch of the vast amount of work the com 
mittee was called on to perfor \n especially note 
worthy feature of the work done b 
the painstaking care exercised in the discharge of 
important duties examinit 
lists of nominations. The re 
and was received and placed on file 

In the absence of Mr. R ert M Hug! es t \ 
\dmiralty 


councils wa 
t] 


v these 


passing upon the 
; 


ort required no actio1 


ginia, Chairman 
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Maritime La Mr. E. |. McCutchen, of San Francise 


is recognized by the Chair to present the commit 
tee’s repo! \ir. McCutchen confined his remarks 
the recommendation that the Association approve a | 
pending in the House of Representatives, providit 
hat suit may be brought in Admiralty against tl 
ed States to enforce rights gro g out of c 
sions between and war and navy vessels of the Unite 
States and vessels privately owned, and in order 1 
enforce claim for salvage service. No such suit 


be brought at present in this country, though they ar 
permitted in Great Britain and the maritime nations « 
ontinental Europe. Shoulda claim of this nature ari 
here, it was necessary to have a special act of Congres 
passed, how difficult that was. The re 
port was unanimously adopted. 

Mr. Thomas W. Shelton, of West Virgini 
man of the Committee on Uniform Judicial P 
presented his report. The members of the committe 
had noticed with a great deal of pleasure how 
the Association had listened to the fine address of the 
Chief Justice about the reform of court procedure. I 
order to carry out his program, and the gram fe 
which the committee had been laboring for about fiftee: 
was absolutely essential to have 

But although the 
the Senate and Hous 
and unintelligibl 


KneW 


and all 


i, Cha 


rocedure 


J 1 
close 


ce 


or sixteen years, it 
certain very simple legislation 
know that a large majority of 


were in favor of it, for some curious 


reason, two or three, or not over four Senators of the 
United States had been able to control the legislatio 
on this subject to the extent of preventing a report | 
the Judiciary Committee of the Senate At one time 
he had been able to get a favorable report from tl 


Senate Judiciar Commnittee but it had come too late for 
iction on the floor of the Senate That is the exact 
tatus of the work. The business of the « mittee wa 
to try to move Congress to action upon this subject 


of the members of the Association 


\s chairman of the committee, he asked 


With the helj 


could he don 


the members individually to get in « tact wit 
their senators and members f the House il 
have them understand that the \ | the tte 
gotten out Che bill before Conegre va thing more 
han a bill to vest in the Supreme Court of the United 
states powell make rules for th side of the 
url just as does for the equit le ind u id 
miralty and bankruptcy. The coms ( tl 
the Association adopt three simple ré s, recon 
mending that every member immediately communicate 
th his senators and congressmen, ré lesting a prompt 
report of house resolution 2377, fror the ju l ciary 
Committee of the House, and the same measure, Sen 
ate Bill 2870, introduced by Senat Kell go al the 
present session, from the Senate Con ttee ; that sucl 


state bar associations as have not already done so be 
es} ectfully reque sted to create tat I ees wiltl 
central chairman and a member f each congres 
mal district to cooperate with the mittee this 
atter: that these state commuitt tion | nst 
uting independent campaigns wit ference their 
own senators and representati f 1 nere Che 
‘ 1t1o! ere adopted 
Mr. Wilham Marshall Bullit f Kentucky, re 
ported for the Committee on N rthy Changes in 
Statute Law that the work of t ymmittee was 
progressing, but that owing to the ry late date at 
vhich the rinted acts of the Legis! ires had beet 
bmitted t he comn ttee yssible té 
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be prepared time tor imeclusio1 


in the printed 


sdings. Mr. William L. Putnam, of Boston, in 


ect 
sence of ( rman Levi Cooke, of Washington, 
C., read tl f the Committee on the Change 
e of I lential Inauguration. The report 
( committee be continued and that 
done without 
r ¢ re I e | nmittee on the 
nica na IN‘ en | presented by 
nan fat \ f York Chis 
rt gave rise t rited discussion. In the report 
he Committe Classification, printed and dis 
ed befor eeting, a resolution was proposed 
he effect that eport of the S| ecial committee 
the classificat the restatement of the law be 


ypted, and tl | committee be continued and 
ea standing mittee of this A sociation, and 
ted. in conju n with the Executive Commit 
to codperate with the Committee of the American 
idemy of Jurisprudence in the plat s and work of 
ifying and restating the law.” The Executive 


mmittee, hows ind recommended 





the Asso a ) ido bstitute resolu- 
, which, at the request of \ndrews, Secretary 
mp proceeded t This resolution was as fol 
WI Com 
ee that t An in Bar A 
iation to endor t this time any speci plan or work 
lassifying l g the law, therefore, be it 
Resolved im 1 Bar Association dis- 
r S and ré ( nendat and resolution 
e proposed by t report to be presented at this meet 
x by the pe a] \ I ttee Tl { lassi cation and Ry 
he motion for idoption of the substitute reso 
1 WaS S€COl Henry W. Taft, whereupon 
urman Andrew the floor. He stated that the 
tire effect of t resolution recommended by the 
xecutive Committee was to undo all the work that 
id been done during the past hive years He referred 
the procedure of 1 \ssociation during this period 
the subject, calling parti ular attenti to a resolu 
offered in 1920 the committer | adopted by 
Association, a rizing the committes conjunc 
with the Executive | mitte take such steps 
might be dee essat ind expedient to co 
erate with any bo vhi had purposes the 
rrying on of the pr ed yf the classification 
“restateme nt lav Pursuant to that direc 
the matte | en laid el e the Executive 
mmittee whi meeting held early in 192] 
pted a resolutio1 1 e subject his resolution 
the i xecul , (tec ordance with 
rying forward t reat work and distinguished 
ry carefully | n speci plans lassification 
1 specific plans for organization 4 e purpose of 
peration. He wished to say that the reference, in 
letter of Secretary Kemp notifying him of the action 
the Executive ( mmittee, to the fact that the reso 
on offered 1 the had been modified, referred to 
proposition, fo rst time appearing in the plans 
carrying out the rk, of the inauguration of a 
poration to do the business part of the work. The 
ecutive Committec expressed the view “that 
formatiot rporation would be a matter 
individuals rat] for this Association.” Upon 
an organizat illed the Academy Publishing 


LARGEST MEETING IN ASSOCIATION’S HISTORY 


control the sale and distribution of books. 






Company, was formed, and the formation of the corpo 
ration necessitated the submission of plans of action. 

For the purpose of keeping matters within bounds 
that would be satisfactory to the Executive Committee, 
and therefore satisfactory to the American Bar, he had 
submitted to the Executive Committee at Tampa, in 
January last, a proposal that that committee appoint a 
sub-committee to pass upon the plans of organization 
and the manner in which the stock of the corporation 
should be trusteed for the benefit of the American Bar 
\ssociation, and to exercise their censorship in what- 
ever way they saw fit. It was proposed that this busi 
ness organization be incorporated for the purpose of 
conducting business which the Association was not 
organized or adapted to conduct. The sub-committee 
of the Executive Committee had spent two days in 
New York investigating the proposal, and expressed 
itself at that time as being satisfied with the plans and 
material and the adequacy of preparation. Now they 
were confronted with a proposition that the Executive 
Committee was not prepared to go forward with the 
business of organization just as it stands. With that 
proposition he was in entire accord. It was submitted 
to them for the purpose of their amendment and ap 
proval, and if they still thought it imprudent to pro 
ceed, his proposition was that they amend and perfect 
it. But he was opposed to the idea of turning down 
the whole proposition completely within the period of 
a few weeks. No one would of course think of going 
forward with a business organization which was not 
approved in every detail by the Executive Committee. 

He suggested that the report be examined in order 
to see what there was in it that could and must be 
rejected, in view of the Executive Committee’s attitude. 
\nd with a view to the separation of the acceptable 
from the unacceptable, he moved, first, that the com- 
mittee be directed, in conjunction with the Executive 
Committee to codperate with the Committee of the 
\merican Academy of Jurisprudence in the plan and 
work of classifying and restating the law. Mr. G. W. 
Wickersham, of New York, advocated the adoption of 
the resolution of the Executive Committee. No one 
would dispute the advantage or necessity of a scientific 
restatement and classification of the law. The real 
question was whether that should be done as a com 
mercial matter, the Association taking part in a com- 
mercial enterprise, or whether it should be done under 
appropriate conditions, in a scholarly way, as a matter 
of sound legal scholarship. He supposed all members 
of the Association had received a pamphlet which was 
widely circulated setting forth the plan of the proposed 
business organization, known as the Academy Publish 
ing Corporation. Mr. Wickersham here read details 
from the pamphlet and commented to the effect that 
that was a familiar plan of publication. A selected list 
of gentlemen had been made who were offered the 
privilege of subscribing $800 each for the purchase 
price; but the significant thing was that there was no 
where a statement of when or what the subscribers 
were to get for their money, and the entire contributed 
fund might be spent and nothing returned to the sub 
scriber. Purely as a commercial enterprise, it was 
radically defective. 

Mr. Andrews said that the means which they had 
proposed involved an organization which should ex- 
‘ude commercialism—commercialism in the sense that 
persons indifferent to the integrity and improvement of 
the law should direct and make the manuscripts and 
Of course, 
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no one was so wild a dreamer as to suppose that a work 
of this kind could be made and distributed free—it 
must be created and sold according to business methods. 
But the body which furnished the money would always 
control, and if the American Bar furnished the money, 
as was proposed in this case, it would control through 
the American Bar Association the preparation of the 
work. Moreover, the stock must be placed in the hands 
of trustees selected by the American Bar Association, 
and the sole profit was to go as an endowment or juris 
prudence foundation for the benefit of the Bar, for 
the improvement of the law and the benefit of the 
public. The plan was carefully guarded so that there 
would be no prospect of something being paid out with 
out getting anything for it. As for the plan, there 
never was a book of this character that was started for 
sale, but that was started on subscription, and never 
did one of them have a single page other than the pro- 
posed sample pages. In response to a question from 
the floor, Mr. Andrews stated that the cost to the prac 
titioner, as now arranged, would be $800 for the 
library. On the motion being put, the resolution of 
the Executive Committee was adopted. On motion 
of Mr. Andrews, a special Committee on Classification 
and Restatement of Law was continued. 

Mr. Reginald Heber Smith, of Boston, of the 
Committee on Legal Aid, presented its report. It con 
tained a recommendation that the Association request 
the officers of the Section of Bar Association Delegates 
to bring the subject of Legal Aid work before that 
section as soon as possible, to the end that every state 
and local bar association might be encouraged to ap 
point a standing committee on legal aid work. In 
England, Scotland and France, legal aid work was 
carried on by the Bar itself. In this country special 
organizations had been built up for the purpose, but 
that did not lessen the individual lawyer’s duty or the 
duty of the organized Bar. The American Bar Asso 
ciation already had its committee, and what they 
wanted now was that the state and local bar associations 
follow their example. The resolution was adopted. 

William T. MacCracken, Jr., of Chicago, Chairman 
of the Committee on the Law of Aeronautics, presented 
its report. The report contained three recommenda 
tions. The first was that the special committee be con 
tinued. The second was that until Congress had en- 
acted legislation fostering and regulating aeronautics, 
and until the Supreme Court had determined the extent 
of federal control over aeronautics, no further con- 
sideration be given to the question of a Constitutional 
Amendment to vest exclusive jurisdiction over aero 
nautics in the Federal Government. The third was that 
the members of the American Bar Association “be 
urged to codperate with the national authorities, and 
with the local authorities, in their respective states to 
the end that governmental action may result which will 
tend to the development of aeronautics in the United 
States, thereby contributing to our national prosperity 
and strengthening our national defense.” In connec 
tion with that recommendation, he called their atten 
tion to the uniform law of aeronautics which was 
adopted by the Commissioners on Uniform State Laws 
at their recent session. He urged members to use their 
influence to see that any legislation which was proposed 
in their respective states conform in toto to this par- 
ticular Act. The Act had been gone over carefully, 
two committees in Washington had held conferences 
on it last February, and they felt unqualifiedly that it 


vas the best thing to be introduced and passed in the 
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respective state legislatures. The committee was in 
hopes that before this Congress adjourned 
tory bill would be introduced and passed 
suggested that a succeeding committee present a bil 
which it believed would be satisfactory. It had deve 
oped in Washington that, from the point of view 
the aircraft industry, it was so desirous of legislatic 
by the Federal Government that it wanted the best 
legislation obtainable and not any particular legislati 
rherefore, the committee determined to codperate wit! 
the authorities in Congress rather than to attempt t 


Satista 


If not, 


dratt an act of its own. 

Mr. Charles Henry Butler, of Maine, Chairman oi 
the Committee on Internal Revenue and Its Means of 
Collection, stated that his committee had had one or 
It had taken up tl 
MmmMissione! 


two meetings in Washington. 
the Secretary of the Treasury, and the ( 
of Internal Revenue, and the higher officers in 
some questions of modification of practice and pri 
cedure. It had written a letter to the Secretary and 
Commissioner, making various recommendations. On 


charge 


of them was that attorneys practicing before the de 
partment should not only be subject to the pains an 
penalties in the regulations, but they should have the 


privileges of attorneys, and that thereafter, when 
attorney appeared properly qualified represent 
taxpayer, he should be the sole channel of 
tion with the client. The opposite practice had caused 
embarrassment and confusion. 
promise that this matter would be attended t 
Another thing they urged was that opi 
the Internal Revenue Bureau in regard to matters ti 
be determined, should be given wider publicity \l 
those who had practiced before the lreasury Depart- 
ment appreciated the fact that they frequently had t 


communica 
They had secured 


uons b 


| 
argue a case without knowing what the law was, be 
cause the bureau opinions had been marked confiden 
tial. He cited a remarkable instance from his own 
The committee trusted that as a result of 


later these op 


experience 


its representations, sooner or 


the Supreme Court of the Revenue Department, if yor 
could call it such, would be given to the Bar 
President Severance here recognized Mr. W. O 
Hart, Chairman of the General Counc who presented 
nominations for ofhcers for the ensuing year Phe 


nominations were unanimously approved. The officers 


elected for the ensuing year are: President, John W 
Davis, o New York: Treasure rederick | 
Wadhams, of New York; Secretary, W Chomas 
Kemp, of Maryland ; member Executive Committee, A 
¥ Stovall, of Mississippi. The othe embers of the 


I’xecutive Committee hold over 
Mr. Francis Rawle, of Pennsylva: presented the 


following resolution, which was unanimously adopted 








Resolved, that the American ir A ition in gen- 
eral meeting here assembled, hereby ex ss to the Cali 
fornia Bar, to his Excellency, the Governor of California, 
and to the Ladies’ Committee, their er t appr ition of 
the generous hospitality extended to t Ass n and 
its members which has made this, the largest meeting of 
the Association ever held during t forty-four years of 
its existence, the most enjoyabl spiring in its 
history 

The beauty of the City of San Francisco and its 
environs, its stimulating and inspiring climate and tl 
generous courtesy of the California 1 i women, all 
have combined to make our sojou San Francisco a 
period of pure enjoyment 

The members of this Association w arry away with 
them unfading memories of frie } ilar I 


natural beauty 































PROGRESS OF JUDICIAL POWER IN FRANCE 
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In Spite of Absolute Supremacy of Legislative Power Judges Are Showing Tendencies to 
Treat Text of Laws With Greater Liberty Than in the Past, and the Legislature 
Has Even Been Known to Yield to the Decision of the Court 











By Henri AUBEPIN 







Member of the Paris Bar 


;kING to the American Bar Association the greet- termine the constitutionality of laws, ours only apply 
ings of their brethren of the Bar of Paris. It is them. ' 
needless for me to state that we appreciate the Formerly our Parliament had a right of remon- 
nor you have done us in wishing to have a rep-  strance against Royal Ordinances, and it is not neces- 
esentative designated by French lawyers with you at sary for me to recall to such a learned body as this, 
ur annual meeting how useful, and at times necessary, this right was. But 
As for myself, I fully understand the importance With the Revolution and the application of the principle 
f the mission that has been entrusted to me and it will Of the separation of powers the role of each was 
be the honor of my career to have been the messenger Strictly defined—the function of the Judiciary was to 
my confréres on the other side of the ocean to my 4PPly the decisions made by the Legislature. Montes- 
rethren of this free and glorious America, to which 4'™eU wrote: 
we are bound by so many memories and the irresistible 
















The closer a government approaches to a republic 







tines of car hearts the more the decisions of the courts are determined by 
t : ie \ fixed rules. . . . Ina republican form of government 
Both you and we, gentlemen, love liberty Ve it is of the essence of the Constitution that the judges 

have suffered and have fought for it, and it was only follow the letter of the law. 

ecessary that it should be in peril to find ourselves \nd again: 


reunited under its standards. You and we, and our 






—s 4 se If the courts are not to be controlled by fixed 
riends, the English, have saved liberty once more, rules, their decisions must be so, to the extent that 

1 now that it is again safe from the blows directed they should never go beyond the text of the law itself. 
gainst it, it is sweet and satisfying for a citizen of free If they were the individual opinions of the judges, we ; 





should be living in a world where we should not know 


rance, who has di ed his life to the study and de- what obligations we were contracting. 


fense of justice, to come to this land of liberty and 
elebrate with such eminent jurists as you the worship 





The Constituent Assembly went further than 
merely to absorb Montesquieu’s ideas; it appropriated 






law which can exist only in the pure atmosphere of them and carried them out to their most extreme con- 
“= sequences. By the fundamental decree of 16-24 Au- 
gust, 1790, which confirmed the separation of powers, 
it was the Assembly which enacted the laws and inter- 
preted them. A little later there was created another 
body, the Tribunal de Cassation, whose duty it was to 
supervise most rigorously the strict application of the 
law by the bodies charged with that duty. The mis- 
sion of the Tribunal de Cassation was to annul every 
judgment which contravened in any way the text of 
the law. The whole system has been summarized by a 
learned author as follows: 








I should like, gentlemen, to discuss with you today 
subject which in 







e is occupying our thoughts: 
is the relation that exists between the Executive, 


T 







the Legislative and the Judicial powers. There seems 
to be developing among us an evolution which has al 
ready been completed in your country. It may inter- 
est you to learn how this problem presents itself in 

country, and I know you will not think me indis- 
reet if I ask you to let us profit by your experience 
ind permit me to take back to Paris the enlightened 
pinions which I shall be able to obtain here. 

















Under the influence of the ideas of Montesquieu __ The courts must obey the law, and the law should 
1 of his “Soir; - a ad itl dll suffice for them to do justice; if, for example, the 
d of his spirit of Laws, we adopted the dogma o judges openly disregard it, the Tribunal de Cassation 





e separation of powers in order to maintain an is there to annul their decision. If, in spite of reversal, 










equilibrium between the three branches, the Executive, the lower courts continue to resist so that a second 
Legislative and Judicial. and to make the separation reversal is required, then a presumption arises that the 
~ < . . tea Gai, c « : c « . >: . . . 
lute » have et -d each in it | law is obscure or insufficient on the point at issue. 
ae US ae ees Oe Oe eee The Tribunal de Cassation would then demand an 
most in what might be called its own compartment. official and obligatory interpretation from the Legis- 
it in human affairs it is rare that separations of this lature, which is the only body competent to settle 
nd are definite; it is rare that one of the branches judicial problems. 
es not give off other branches which extend to the Robespierre said: 





neighbor, arresting its development until it is atrophied. 
But it is not always the same branch that prevails 


The expression, “Jurisprudence des Tribunaux,” in 
the sense in which it was used under the old regime, 








succumbs. A branch will be strong and flourishing has no further significance. It should be erased from 
one climate and weak in another. It would seem our language. In a state which has a Constitution 
t in America the Judicial has gained the supremacy and a Legislature, “la jurisprudence des Tribunaux” is | 






nothing but the law itself. 





er the other two branches, while in France it is the ne . 2 é e der laa 
slative that has become supreme. Your courts de- The Convention, which succeeded the Constituent 

\ssembly, went so far as to reverse the judgments of 
delivere ¢ ti manent eecting of the erican Ba on ae . " or ‘ 
amag sa = Aes. 9. 198 ‘ " “st the Tribunal de Cassation. The absolute supremacy 
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of the legislative power was thu 


sophically confirmed. 
The authors of the 

haps, as strongly as thei 
in the absolute virtue of 
however, have been 
statement made a century 
of France, le Pre 
Mr. Ballot 
bration of the ¢ 


“Whe said Mr 
precise in torm 
the judge is bound to 
not, he fails in an elementar 
should they become 
anarchy. But when the text 
when doubts arise to its 
taken in connection 
extent contradicted 
extended, | am of { 
has the widest powers 
not obstinately try 
authors of the Cox 
such and such an 

their thought would hav 
the same article today; he 
view of all the « 
the last century 
tions, the 
and reason 
and humanely) 


life.” 


the 
astonished 
later 
mict l 
bez upre 
entenar 


tion, 


and 
cont 


as 


with 





article; 


hanges Vv 
the ideas 
ocial 


the te 


in 
economic and 
require that 
to the 

lo adapt the text 
iife—that is something tha 
of the the last 
graves ! 

(nd vet 
where the judge, 
which the authors ot 
either they di 
not foreseen, has made his 
them in a broad and remarka 
Napoleon 


7 
( 


beginning 


finding him 
the 


because 


visions of the Code 


\s a matter of fact. t 


h 
to supplement the law. Portalis 


authors of the Civil Code, said 
legislator to provid 

ter how complete it 
than a thousand une 
selves to the 

judge rectif 
endency 


f the 


magistrat 
we see the 
Here a new 
rect the work « 
It is especia 
dency is manife 


legislato1 


Ih our wal 


Supreme Court | 


tinct tendency to treat 
liberty than in the past 
informed, have not escape 
France the Housing ( 
with us, in the 
populous centers 
yer, had a striking example 
plead before a Provincial Cot 
on the President of the 


m 


smallest 
Last year 


friend, having inquired for the 
he would find the Magistrate 
ve. My 
reserved for the delil 
what was his stupefactio1 


dent, was informed that 
in the Palais Justic 
found the judge in th 
tions of the judges. But 


de 
e room 


when he saw in this room a bed! 
observing his astonishment. 


President, 


text 


general, w 
presents 
meal 


anothe 


stats yt 


xt be 


would 


President Ballot Beaupre cites 
elf faced by 
ode 
| not exist or because they 
decision 


bly libe 


le judge 


117 


Tribunal 


AMERI( 


politically and philo 


ivil Code did not believe, per- 
Revolutionary predecessors 


1 law; they would 
they had heard thx 
the first Magistrate 


ourt of ¢ 


f the 


oI 


assad 
1 


tne \ 
sion ¢ 


Code. 


, and such abus¢ 
yuld produce veritable 
some ambiguity, 
and éxtent, whe! 
can be to an 
other hand 
e judcer 
should 
ot the 
ago drafting 
himself what 
drafting 
nself that 
during 
the institu 
France, justice 
liberall 


nodert 


ing 
r text it 
I the 
ch a case th 


tle 


thought 


tation, 


been 


urred 
1S, 
adapted 


{ 


the needs ot! 


1 
the 
make 


to exigencies Oo 
the legislators 
age in their 


century rag 


Many Cases 
conditions 
had not provided for, 
were 
lying to 


pro 


by ap] 
ral spirit the 


is frequently forced 
himself, of the 
‘It is impossible for a 
ge. A code, no mat 
sooner drafted 


en 
ck 


one 


no 
ons present tl 
me ¢ the se Cases 


he judge to co 


lation that this ten 
author remarks, out 
circumstances a d 

ive texts with greatet 
| have 


what we call 


. ] } 
rseives, pecn 


an we 
It exists everywher« 
as well as the most 

of my friends, a law- 
this. When we to 
t it is customary to call 
at his own home. My 


residence of the Pres! 


vO 
S 


friend went there and 
eTa 
‘Ah, yes,” said the 
“As there is 
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no unoccupied apartment in town, th.s is where [ live 
This state of affairs is the cause, unle 
it be the result, of the whole system of legislation. 
Charged with the duty of applying the law 
gard to rents, and, above all, with the necessity of e1 
forcing the legal prolongation of leases, the courts gi 
ion to the law which ap vag » the leg: 
to the thought which 


abnormal 
t 


in ré 


interpretat 


an 


trary 


» contrary 


1tOTsS Sé 
three have steiiel Statutes in 
will. 

have seen 
no longer oblige 
legislative 
bend to 


pow Ss 


repe: ated ord 
' 
the 


the 

judges. 
War legislati furni 
heroes, 


legislatiy decisi 


shes us with still another ex 
produce 
ormou 


necessiti 


all wars have 


taken adv 
to raise the 
us manner << make rapid fortunes 


beside a harv 


antage of the e 


price Ol 


speculators who have 
needs of the moment 
na scandal 
3, producet 
men, peace eh 
ost inne of human beings, the profit 
It was for the legislature to int 
ind take steps to circumvent the shameful movemen 
in 1916, a law was passed in regard to illic 
<tending the provisions of the Penal Cod 
of life and t 
this. This lay 


at war, itl 





1 pure you an 


necessary ervel 
Cherefore, 
ulation e) 
who cornered the 


» pec 
me those 
combinations 


necessities 


ot Ss] eculators to eae 


interfered with the free play of the law of demand an 
supply, and this in turn would have upset = market t 
[he courts, it must be admitted, interpreted | 
such a manner as to avoid doing this: instea i acl » 
ing the artificial rise of prices, they I if 
ing of an excessive profit, and in let lefine > al if 
excessive profit, they arrogated to thems ht 
o fix the maximum profit. We lawyers protes 
the utmost energy and at every possible opportunit) i 
wainst an application of the law which was contrary t ti 
the law itself, and the question was brought befor \J 
Parliament. The author of the law himself protested re 
declaring that the courts were not applying the law e 
but | were interpreting it in a manne! tirely contrary) u 
to the ideas of its framers. to 
The courts insisted upon their interpretation an the 
this is what happened: Parliament o the do« pa 
trine of the courts. Not only did it no longer protest t 
against the decisions, it agreed so completely with ther to 
as to announce its intention to extend the law beyon ne 
1e period when it was to have terminated Chere, gen by 
tlemen, is that not a fine example progress « he 
judicial f dor 
he only example | ip] 
coming into being w gi\ eX] 
juli lary p ver the legislature In support 0! the 
heir posit refer to tlemen, and t ar 
vour country org 
laws have been passed at times which were mani rep 
festly contrary to our fundamental la 1 even to the lor 
charter of our country—the Declaratior the Right lea 
| Man and of the Citizen. Many of our jurisconsult in 
would wish to do away with the possibility of such at 
tacks and seek to give the judges the right to judge the gins 
law, and quite naturally hope to introduce into our ju autl 
dicial system the right of the courts to pass on the con and 
stitutionality of laws dus 
Are they wrong, or are they rig cour 
You, gentlemen, are in the best positior the 


question 
What is the best way to defend the Right 





CURRENT LEGAL LITERATURE 


iense of the Right, as I have said before, is equally 
lear to us both. 
You have proved it, indeed 
Eight years ago the Right was outrageously vio- 
ited. Treaties were violated, international law was 
violated, and the laws of war were violated. And 
hile we clung to the soil of our country with the en- 
and tenacity which are the dominant qualities 
the children of France, the winds of ocean carried 
echo of all the outrages which the Right was 


irance 


Vhen, in defense of the Right, you arose ; and you, 
who from the first hours of our trial had given us the 
help of your generous charity brought us the support 
of your armed forces. “Might is greater than Right,” 
said Bismarck. You, my friends, put Might in the 
camp of Right and that brought the victory. 

A Frenchman coming to America would be an in- 
grate if he did not call up the memories of all you did 
for France. Here among lawyers he may well call up 
those memories, for what you did for france you did 
for the Right 


CURRENT LEGAL LITERATURE 





Among Recent Books 


HOSE and litigating building con 

tracts will find helpful a book by Edwin J. Evans, 

the title of wl ‘Building Contracts, the Prin- 
ples and Practice of eir Administration.” (FE. P. 
Mutton and Compat vy York.) This is not a law 
wok. It treats of 1 isiness admin 
f building contract 


drawing uy 


strative aspects 


“Manual of ( ections of Treaties and of Collec- 
tions relating to Treaties,” by Denys Peter Myers, 
mm © and Librarian of the 
WV orld Harvard University 
Press, Cambridge the complexity and 
vide dispersions published documents relating 
to treaties and international conventions, it is not sur 
prising that the historian has only casually gone to thes¢ 
primary resentation of international 
iffairs.” As a naterial this bibli 
graphy in its is extremely 
aluable 


_orre spond ng 


Peace Foundation Phe 
view ol 


secretary 


sources 
eiginal 
‘gvinal 

id exhaustiveness 

volumes of con 
Che Interna 


In the field of r relations, tout 
iderable interest | to hand 
tional Protection of by Boutelle E. Lowe (The 
Macmillan Company, New York) Che author has 
en a close studet f his subject for a number of 

In this bo e accomplishes his purpose to set 

ut the movemet nternational labor legislation and 
to show the ve development which will enable 
the United States t complish more than it has in the 
past in treating labor problems in an international way. 
lore than half of the volume’s 439 pages is devoted 

to a reproduction of important international labor docu- 
ments. “Sharing Profits with Employees,” 
by James A. Bowie of the College of Technology, Man 
hester, England (Sir Isaac Pitman and Sons, Lon 

don). “Historically, profit sharing and co-partnership 
ippear as the hobbies of benevolent employers. The 
experiments made in industry attracted the attention of 
theorists who, on 1 slender evidence, claim for co- 
partnership the merits of an ideal form of industrial 
organization. [xtra claims call for scornful 
reply and the vocal extremists of labor have not been 
slow to respond. In this book an attempt is made to 
learn from each and to co-ordinate the views of both 
in the light of practical experience.” ( Preface.) 

“Labor and Democracy,” by William L. Hug- 
(The Macmillan Company, New York). The 
author of this book drafted the Kansas Industrial Act 
and is the Presiding Judge of the Kansas Court of In- 
dustrial Relations. His book gives an interesting ac- 
count of the first eighteen months of the working of 
the Kansas Industrial Act. In an extended appendix 


one 


ears 


legislati 


athe! 


— 
igant 


gins 


are reprinted the important decisions and opinions of 
this court. “The Industrial Code,” by W. Jett 
Lauck and Claude E. Watts (Funk and Wagnalls Com- 
pany, New York). Mr. Lauck was secretary of the 
National War Labor Board and Mr. Watts was chief 
of the Division of Investigation of the same board 
rhe book gives a history of industrial developments 
during the war and since the armistice, attempting an 
unbiased portrayal of current problems in labor rela 
tions. There are set down the major policies which, in 
the opinion of unbiased students of the subject, should 
control labor relations. 

Two small books of wide interest have appeared. 
“Three Types of Ethical Movements of the Last Half 
Century,” by Leo Jacobs (The Macmillan Company, 
New York). The ethical principles of three groups of 
people who by them have hoped to organize human 
society in a more truly humane form are those em- 
bodied in (1) The Christian socialist movement of 
Maurice and Kingsley, (2) the social ethical movement 
of Toynbee, and (3) the ethical cultural movement of 
Felix Adler. “The Evolution of Civilization,” 
by Jacob McCabe (G. P. Putnam’s Sons, New York). 
This is an attempt to tell in a few pages the story of 
civilization from brute man to our own stage of culture. 

A recent addition to the literature of philosophy is 

a book by an author more widely known as a writer 
of fiction. May Sinclair’s “The New Idealism” (The 
Macmillan Company, New York), is an able attempt 
to defend the subjective position of the idealists against 
some of the recent telling and vigorous attacks of the 
realists. 
P In autobiography two very interesting books de- 
serve mention. “A Hosier Autobiography,” by M. L. 
Foulke (Oxford University Press, American Branch, 
New York). The life of the author constitutes an im- 
portant part of the history of the civil service move- 
ment in the United States. The book, however, is 
much broader than this, covering interesting incidents 
in the author’s childhood experience and political as- 
sociations. ‘My Memories of Eighty Years,” 
Chauncey M. Depew (Charles Scribner’s Sons, New 
York). The story of a vivid life vividly and interest- 
ingly told, extending from the opening of the Civil 
War to the present day and including illuminating com- 
ments on practically all the important political and in- 
dustrial figures of the period covered. 

“The Divine Right of Democracy,” by Clarence 
True Wilson (The Abingdon Press, New York). An 
argument for strict law enforcement, total abstinence, 
an anti-cigarette campaign, the teaching of the Bible 














in the schools, the restoration of Sabbath observance, 
the elimination of newspapers printed only in foreign 
tongues, etc., etc. 

“America Faces the Future,’ by Durant Drake, 
Professor of Philosophy at Vassar College (The Mac- 
millan Company, New York). The thoughtful effort 
of an able man to set forth the progressive principles 
which he thinks must be followed to lead the country 
out of its present difficulties. 

“The Revolt Against Civilization,” by Lothrop 
Stoddard (Charles Scribner’s Sons, New York). “To 
call Bolshevism the incarnation of the past may sound 
paradoxical if we heed its claims to being ultra-modern. 
What we have found is that Bolshevism, instead of be- 
ing very new is very old, that it is the last of a long 
series of revolts by the unadaptable, inferior and de- 
generate elements against civilizations which have 
irked them and which they have therefore wished to 
destroy.” The book is an argument for the elimination 
of these “degenerate elements” by eugenics. 

“Evolution, Genetics, and Eugenics,’ by Horatio 
Hackett Newman, Professor of Zoology in the Uni- 
versity of Chicago (The University of Chicago Press, 
Chicago). Recent widespread discussion of the validity 
of the evolutionists’ position should make widely useful 
this book which compresses into convenient space the 
well-weighed arguments for and against the position 
mentioned. 

“An Introduction to the Science of Sociology,” by 
Robert E. Park and Ernest W. Burgess of the Depart- 
ment of Sociology of the University of Chicago (The 
University of Chicago Press, Chicago). A thousand 
pages of collected readings on the general subject of 
sociology which will hold the general reader's attention 
more consistently than the average closely written book 
on sociology. Space does not permit describing what 
is new in the author’s arrangement and treatment of 
his material. 

“Wall Shadows,” by Frank Tannenbaum (G. P. 
Putnam’s Sons, New York). Much of this book ap- 
peared in the Atlantic Monthly. It is a study of prison 
administration, based on extended investigation, and 
the product of very thoughtful study. Of all the books 
which have come to this department, none should be 
more widely read by the American Bar than this one. 

“Facing Old Age,’ by Abraham Epstein (Alfred 
A. Knopf, New York). The author was formerly 
Director of the Pennsylvania Commission to Investi- 
gate Old Age Pensions. This book should go far 
toward building an intelligent public opinion on the 
wroblem of caring for those whom modern industry dis- 
cards after their period of usefulness. 

“What is Social Case Work,” by Mary E. Rich- 
mond, Director of the Cha~ity Organization Depart- 
ment of the Russell Sage Fondation (Russell Sage 
Foundation, New York). An attempt to formulate 
some of the basic principles and methods which under- 
lie practices of modern social work. 

“Social Work,” by Edward T. Divine (The Mac- 
millan Company, New York). The author was for 
twenty years an executive officer of the New York 
Charity Organization Society and for twelve or more 
years an instructor in social economy in Columbia Uni- 
versity and in the New York School of Philanthropy. 
In this book his effort is to make clear the relations 
between every-day efforts to help others and those 
larger social movements in current life to which those 
efforts are essentially related 
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“Shall It Be Again?” by John Kenneth Turner 
(B. W. Heubsch, Inc., New York). This book pre 
ents the view of one who thought the war or participa- 
tion in the Werld War was not only unnecessary, but 
} 


wes consciously provoked by the President and his ad 


nuinistration. 


THE WIDENING RANGE OF LA\ 
(Continued from page 550) 
most deservedly over your affections and your hearts. 
It will be the highest task of your state smanship to 
evolve out of the citizenship of America something 
which honouring and conserving it, will yet give it a 
lofty place in the citizenship of the world. These 
things cannot be forced. To your statesmen and your 
great lawyers problems of constitutional complexity 
will arise, misunderstandings will have to be faced 
It will be on a world scale with them as on an Ameri 
can scale it was with Washington and with Hamilton 
when, to their eternal honour, they unified America 
and answered the extreme State rights claim with the 
federal idea. But I have no fears for the result: 
friendship claims it, the world awaits it. Hard and 
many the difficulties will be. But is it not so in life? 
How often amidst the misrepresentations, the trials, 
the buffetings of fortune, or the desertion of friends 
have we not recalled the words of Washington while 
he was in the same coil of trouble as for some years 
to come will confront your public men. But we must 
go forward; we must follow the light: from this the 
attractions of popularity: dare not deflect us. In the 
hazards of private life and professional it is as true 
as in those of great public issues, we remember Wash- 
ingtons pronouncement: 
If to please the people we offer what we 
disapprove, how can be afterwards defend our work? Let 
us raise a standard to which the wise and honest can 
repair. The event is in the hand of God 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





llighest Court Renders Decisions in Series of Interesting Cases Involving Public Utilities 
Allegations Necessary to Support Federal Jurisdiction—Estoppel 





Base Value in De- 


termining Whether Rate is Confiscatory—Court’s Power to Impound Contro 
verted Portion of Public Utility Rates Subject to Later Action—When 
Master’s Fees Allowed by Lower Court Will Be Reduced— 


Expiration of Franchise 





Erroneous In- 


structions in Admiralty Case 





By 


Public Utilities (a)—Federal Question 
An allegation in a bill by a public service company 
that defendant municipality intends forcibly to destroy 
plaintiff’s property in violation of its Constitutional rights, 
is sufficient to support jurisdiction of a federal court. 
South Coving and Cincinnati Street Railway 
». v. City of Newport, No. 203, Adv. Ops. 504. 
Two street railway companies in Newport, Ken- 
ucky, brought suit in the District Court for the Eastern 
District of Kentucky, alleging that defendant, the city 
of Newport, was al forcibly to remove and destroy 
1 wire used by the railway companies to carry electric 
urrent to their power house. This bill alleged that 
the threatened act was an impairment of plaintiffs’ con- 
tracts and a taking of their property without due 
process of law. The wire was to be removed as danger- 
us pursuant to a resolution by the Board of Commis- 
ioners of Newport, and the relief asked was that this 
resolution be declared null, and that the city be en- 
oined from enforcing it 
The lower « dismissed the bill for want of 
jurisdiction. Upon appeal to the Supreme Court the 
udgment was reversed and the cause remanded. 
Mr. Justice McReynolds delivered the opinion of 
the Court. The gist of his opinion is disclosed in the 
following excerpts : 


Where, jurisdiction of a district court 
has been invoked on the sole ground that the cause in- 
volves a federal tion, and this is duly challenged, the 
issue must be deter i by considering the allegations of 
the bill. If they tinctly disclose a real, substantial 
question of that nature, there is jurisdiction; otherwise 
there is none Citing cases.) A mere formal statement 
that such question exists does not suff The allegations 
must show that “the suit is one which does really and 
substantially invol a dispute or controversy as to a right 
which depends on tl! onstruction or application of the 
Constitution or some law or treaty of the United States.” 
(Citing cases Here it is affirmatively alleged that 
the city intends forcibly to remove and destroy appellants’ 
property and thers iolate their constitutional rights. 
This presented a substantial claim under the Constitution. 

In an amended answer defendant denied intention to 
enforce the Resol except through an order of court 
But the necessary facts having been alleged by the bill, 
jurisdiction could not thus defeated. The denial went 


to the merits « 
Mr. Justice Brandeis and Mr. Justice Clarke dis- 
sented. 
The case was argued by Mr. Alfred C. Cassatt for 
the railway companies and by Mr. Brent Spence for 
the City of Newport 


Public Utilities (b)—Franchise 
Where a waterworks company by contract with a 
municipality has a franchise to supply water for twenty- 
five years, the existence of a general statute, empowering 
the incorporation of water companies subject to municipal 
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regulation does not give the company a perpetual right in 
the municipality; and the municipality cannot be enjoined 
from requiring the removal from the streets of the system 
of the company when its franchise has expired. 

Bankers Trust Co. v. City of Raton and Raton 
Water Works Co., No. 167 Adv. Ops. 409. 

In 1891 the Raton Water Works Company, a cor- 
poration of New Mexico, entered into a contract with 
the City of Raton by which the company agreed to 
furnish water to the city for twenty-five years and the 
city agreed that it would not operate or maintain water 
works in or near the town during the same period, and 
also agreed to pay a rental for fire hydrants. This 
contract was evidenced by an ordinance known as 
Ordinance No. 10. In accordance with this agreement 
the company acquired a valuable water works system 
and proceeded to supply the city with water. In 1905 
the company executed a trust deed of all its property 
to secure an issue of bonds. These bonds were out- 
standing at the time of the present suit. In 1913 the 
city undertook the construction of a water works sys- 
tem of its own. This was three years before the 
termination of its contract with the company. In 
1915, by an ordinance known as Ordinance No. 197, 
the city revoked all rights granted to the company and 
ordered it to remove its system. 

This bill was brought in the District Court for the 
District of New Mexico by the successor to the original 
trustee under the trust deed. The bill asked that the 
city be enjoined from enforcing this ordinance and 
from disturbing the system of the company, and that 
the city be required to compensate the bondbolders for 
the injury to their investment. To establish the juris- 
diction of the Court the bill alleged that the acts at- 
tacked deprived the company of its property without 
due process of law. The city moved to dismiss the bill 
and the District Court granted the motion. The com- 
pany appealed to the Supreme Court, arguing that a 


. statute of 1887 which empowered the incorporation of 


water companies to supply water in towns and cities, 
and to lay mains, subject to terms and conditions im- 
posed by the municipality, gave a franchise unlimited 
in duration, subject, however, to regulation by the 
town or city. The company also contended that an act 
of 1884, which gave the city the power to erect water 
works if authorized by a majority of the voters of the 
city, or the right to grant private individuals such 
power for a term not exceeding twenty-five years, was 
repealed by the Act of 1887. These arguments did not 
prevail, however, and the decree was affirmed. 

Mr. Justice McKenna delivered the opinion of the 
Court, and defined the issues as follows: 

The contentions of the parties are, therefore, in sharp 

contrast. Appellant contends that the Water Company 
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had a perpetual right in the City, not s ect to interference 
by the City, and though not exclusive, by the contract with 
the City evidenced by Ordinance No. 10 it was preserved 
from competition by the City, and that the Act of 1887 
and the ordinance constituted a contract with the State 
that was inviolable under the Constitution of the United 
States, and, therefore, ulnerable to Ordinance No. 197 


repealing Ordinance N nd ordering the Company 
from the City 
The opposing t City is that theré 
no inharmony between t Act 884 d the Act of 
1887, that they have coordinate pur e—tl Act 88 
] t ll trie capacity to 


giving a company 
receive a 
the city. 
The learned Justice, in ac vath the con 
tention of the city, held that the company was estopped 
by its contract with the city, evidenced by Ordinances 
No. 10, to deny that its right to furnish water to the 
Referring to the 
contract, he said 


grant fr regulatio1 


lance 


city was derived from that contract 
limitation to twenty-five years in that 


The term, therefor | amended 


when the 


“ 


bill was filed. The tern f the rigl having expired, 
necessarily the rights granted expired, and the City can 
not be enjoined from requiring the removal of the Con 

pany’s system from the street City Whatever 
rights of property appellant ma " n its reservoirs 
and in the land upon whicl e | ed may be th 


subject of other actions if the City asserts rights to then 


that have not been adjudicated 
Grounds of dismissal based on misjoinder of 
parties were held to be untenable lo the contentior 


uses of action, 


that there was a misjoinder of three ca 
he enforcement 


‘tion to enyoin the 


action for damages, ac 
of the ordinance, and trespass by the city on the prop 
erty of the compan) 


t} 


ie learned Justice said 


As to the latter grounds, that 1 the union of inck 
pendent causes of action, it is not substantial. The 
are but the specifications of the elements of the right 
suit, that is, the equity that appellant ha In other words 
they are the enumeratior f the elements of the asserte 

tl mpa phasis it 


aggression upon the | ’ 
The case was argued by 
the trustee and by Mr. John H 


nd in en of 
Mr. Alva B. Adams fot 


ry tor the City 





Public Utilities (c)—Master’s Fees 

The review by the Supreme Court of the discretionary 
action of a district court in fixing the compensation of a 
master is limited to the question of its improvident exercise, 
but where the allowance made is so excessive as to amount 
to an abuse of discretion, the Supreme Court may order a 
reduction, 

Newton v. Conso 
No. 750, and 7 other cases, 

The principal issues bet 
posed of in Newton v. Consolidated Gas ¢ 
viewed. In the present case the defendant state 
authorities appealed to the Supreme Court from thx 
decree of the District ¢ Southern District 
of New York al | \lastet 
who heard the causes. The Master filed detailed state 
ments showing the responsibility of his 
duties, tl 


lated Gas ¢ f New York 
Adv. Ops. 506. 
veen the parties were dis 


just re 


ourt tor the 
, 
lowing compensation to the 


nature 
he number of hours occupied on specified dates 


equivalent number of 


in hearings, preparing opinions, etc., etc., with the 


S.1 kone d at five hours each 


1 


For his services in hearing the eight causes his bill 
aggregated $118,000, covering 282 days. This allow 


and ordered that such 
instance by the com 
sts to be paid equally 


ance the District Court approved 
a sum should be paid in the first 
plainant and should be taxed as 
by the defendants 

Mr. Justice McReynolds cde 
the Court. He said: 

Equity Rule 68 prov 


district courts may 
appoint . . ‘ 1 





livered the opinion of 
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case The compensation to be allowed 
shall be fixed by the district court, in its « 
regard to all the circumstances thereof, and the comper 
sation shall be charged upon and 

parties in the cause as the court shall direct.” Discretion 
within intendment of the rule is a judicial one; it does 1 


extend to arbitrary and unreasonable act nd 


borne by su ot the 


review is limited t the question of its impr 
cise 
Referring to the responsible natu i Master 
duties, he continued 
His compensation should be liberal, but 
Che rights of those who ultimately pay must be car 





rotected, and while salaries prescribed by la dicia 
officers performing similar duties are valuable guid 
higher rate of compensation is generally necessary in orde 
to secure ability and experience in an exacting c mp 
rary employment which often seriously interferes wit 
other undertakings 
Having regard to these general prin ul 
special value of kn wledge pe ssessed by the al « rt 
much weight must be given to its opimio! Or rily w 
may not substitute our judgment for its rate cor 
clusions, nor interfere with the exercis« ret 
But when that court falls inte error ts t 
ibuse of discretion and the cause come 
proceedings, appropriate relief must be g 
Notwithstanding protracted, painstak 
most part excellent services rendered 2 ter al 
the large amounts involved in these causes r viewing 
the records and cc nside ring the circumsta lisclosed 
we cannot doubt that the allowances are much too large 
certainly twice and three times what the uld be If 
the time devoted to the entire servic 82 5 
cepted as equi alent t one year the 
fifteen times the salary of the trial judge a g 
that received by justices of this Court 
\ccordingly the learned Justice airect at the 
total allowance should be limited to $49,250 
Mr. Harry Hertzoff argued the case t e Stat 
authorities in Nos. 750 and 751; Mr. William Schuyk 


Jackson their case in Nos. 752 and 753; Mr. Judsor 
Hyatt argued their case in Nos. 832, 8353, | 
Messrs. John A. Garver and William L. Ranson 


irgued the case for the gas companies 





Public Utilities (d)—Rate Regulation 
A municipality which asserts that an ordinance could 
not constitutionally limit its telephone rate-making power, 
may not assert that the telephone company, having ac- 
cepted the ordinance, is estopped to claim that it is not 
bound by its terms respecting the valuation basis for rate- 


making. 
City of Houston Southw bho 
Co., No, 219, Adv. Ops. 537. 
The Constitution of Texas conta 1 provisio1 
that 
Ni cable I 11i« tr 
ivileges immunities shall be mac g 
ind franchises granted by the Legislatur ited unde 
ts authority shall be subject to the « 


In 1909 the City of Houston pass 


fixing certain rates for telephone set 
Southwestern Bell Telephone Compatr wcquir 
property of a local company serving t! 
ton, and duly accepted an ordinance by whic! 
approved the merger. This ordinance contained the 


provision that the Company 


agrees that it will not increase rates as at present charg 

by it for service in the City of Houstor nless it appears 

upon a satisfactory showing that there exists a 

necessity for an increase of charges rder that th 

said company may earn a ftair retur n its 

1ctually invested in the Houston plant 

Che Company brought suit to restrain the enforce 

ment of the rate-making ordinance as c tory 
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the ordi- 
from assert- 


The City icceptance of 
ance just 

ng that the 
nquiry, and not th 
be the basis for : i ‘ompany contended 
hat the quoted provision of the state constitution ren- 
lered the City incapable of tracting by such an ordi- 
it id and binding on 


contet 
| estopped the Company 
the date of the 
invested” should 


quote 


value f ji Nz — of 


ince, and tl 
either party 
On this latter point the master agreed with the 
reed with the City, 
‘rom the decree 
nt of the ordinance both parties 
where it was held that 
The decree was 
form of decree 
as to what rates 


ompany wi 
ut both four 
njoining the enf 
pealed to the S ipreme Court, 


ile the District Court ag 


41 + 


rates were cl confiscatory 
ccordingly affirm 


endered probabl 


But because the 
e turther controvers\ 
the Court considered several as- 


the cross appeal of 


vould be reasonably 

gnments of er! presented by 
he city 

Mr. Justi irke delivered the opinion of the 

ourt fter disposing of the first of the City’s assign 

that an apportionment of 

receipts of long-distance 


ents of error 
venty-five | nt the 
tolls to the credit 1 local ex« 
: said: 


he eftect 


hange was not enough, 


Second e American Telegraph & Tel 
tantially all of the stock of the 
Company and a |] jority of the stock of the Western 
lectric Company 1 the American Telegraph & Tele 
ompany tl ompat ] t nstruments and 

from the 
Western greater part of 
ts equipment and pli used it x local 
xchange It i tended by the City that no fair dis 
losure was i | made by the furnishing 
companies i material and 
supplies so furnisl ‘ 
the Company should not | in a court of equity and 
t that the Company 

introduce proof to show what the profits of the 
two companies w business done with 
t or on their ent usiness, but it much 
evidence te nding t | charge made and allowed 
or the services rendered and supplies furnished by them 
was reasonable il ess thi t same could be obtained 
for from ircumstances dis 
closed in the the American Tele 
graph & Tele lled the Company and 
the Western tock ownership is not 
important beyor of their dealings 
to prevent imposit [ mmunity served by the 
Company, but tl rt recognized and applied this rule 
Here again, th lence City was 
meager and efinit > that of the Company was 

exceptionally ful mplete, and hoth contentions must 

Cc denied 

In regard mtention that the merger ordi 
1915 estopped the from asserting 


of its plant should be the basis 


nnone Compa 
| 


hone ( ases its 


y ie 
ecures their maintenance and renewal and 
Electric mpany it obtains the 


rating its 


unique reason, 
the case should | 
lid not ! 
ither upon the 


did introduce 


mpany by 
scrutiny 


the c 


ring close 
T 
I 


introduced by the 


nance of Company 

that the investm 
f rate-maki the learned Justice said: 

utuality was 

s transaction, 

void a> t 

tself the t t successtully ; t that its adver- 

iry is bou t icceptal f it We think that 

either party I y tl rd and the accept 

ince of it, tha ror, and that 

the proper base for rate-maku th ase is the fair 


’ 
the p1 rt iseful and used by the Company, 


value of the 
at the time of t 
The master 
element in the valua 
assigned on this ruling 
the learned Justi c] 
P olen 


rejected “going concern value” as an 
tion of the property and error was 
Whether or not this was error 
red depended on the financial 


t 


Because of the great length 


storv of 


of the transcript and the failure of counsel to comply 
with Equity Rule No. 75 which provided that the evi- 
dence should not be set out in full but should be stated 
in simple and condensed form, and Rule 21 of the 
Court, which required the preparation of a brief of the 
argument with reference to the pages of the record 
and to the authorities relied upon, the court declined 
to consider this assignment. 

The case was argued by Messrs. W. J. Howard 
and Sewall Myer for the City, and by Messrs. C. M. 
Bracelen and Nelson Phillips for the Company. 


Public Utilities (e)—Rate Regulation 

A public service company cannot erect out of past 
deficits a legal basis for holding confiscatory for the future, 
rates otherwise compensatory. 

In determining whether a rate is confiscatory good 
will and franchise value should not be included in base 
value. Nor should hypothetical brokerage fees be so in- 
cluded. 

The proper charge for maintenance is the amount 
normally required therefor, not necessarily the amount 
actually expended during the period, 

A street railway fare fixed by ordinance yielding less 
than 8 per cent return during 1920, will not necessarily be 
confiscatory in the future. 

Galveston Electric Co. v. 
455, Adv. Ops. 382. 

Prior to October 1, 1918, the fare on the Gal- 
veston street railway, operated by the appellant com 
pany, was five cents. From October 1, 1918, to June 
5, 1919, pursuant to an ordinance of the municipal 
Board of Commissioners, six cents was charged. On 
June 5, 1919, following a hearing and a finding, the 
Board passed another ordinance restoring the five cent 
fare. In May, 1920, the company brought suit in the 
federal court for the southern district of Texas to 
enjoin the enforcement of this ordinance as confisca- 
tory in violation of the Fourteenth Amendment. The 
city defended on the ground the rate was sufficient to 
yield a return of 8 per cent. It was agreed that 8 per 
cent was a fair return, but the parties did not agree as 
to the future trend of prices or as to elements to be 
considered in determining whether a fair return would 
be earned. The master found that the fare was con- 
fiscatory, but the District Judge, upon a basis of figures 
showing a somewhat higher rate of return, found that 
the return was not so plainly inadequate as to justify 
the court in interfering with the action of the munici- 
pality, and dismissed the bill. The case came to the 
Supreme Court on appeal, and was there affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court and reviewed the methods whereby the master 
and the district judge had reached their results. As 
the base value of the property both took—instead of 
the prudent investment value—the estimated cost of 
reproduction at a later time less depreciation, and in 
estimating reproduction cost both used as a basis in- 
stead of prevailing prices, a predicted level of prices 
prophesied to be 3314 per cent above those of 1913. 
On the reproduction cost thus obtained the court found, 
after deducting certain charges and taxes, a net return 
of 5% per cent for the fiscal year ending June 30, 1920, 
of 6.7 per cent for the calendar year 1920, and the 
promise of more for the fiscal year ending June 30, 
1921. But to fix base value the master added certain 
items aggregating $600,000. These the court dis- 
allowed. The first of these items, which the master 


City of Galveston, No. 
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called “development cost,’ was the amount used in 
developing the operating railway system into a finan- 
cially successful concern. The only evidence to sup- 
port this item was a capitalization of the net balance of 
alleged past deficits. In regard to this point the learned 
Justice said: 


If the rule were that a prescribed rate is to be held con- 
fiscatory in case net earnings are not sufficient to yield 8 
per cent on the amount prudently invested in the business, 
there might be propriety in counting as part of the invest 
ment such amount, if any, as was necessarily expended at 
the start in overcoming initial difficulties incident to opera 
tion and in securing patronage. But no evidence of any 
such expenditure was introduced; and the claim of the 
company does not proceed upon that basis. What was 
presented by the witnesses are studies, on various theories, 
of what past deficiencies in net income would aggregate, 
if 4 per cent were allowed as a depreciation annuity and 8 
per cent compound interest were charged annually on the 
value of the property used 

After pointing out that to include this item would 


almost amount to a guarantee by the community that 
the investment would eventually yield 8 per cent, he 
continued : 


The fact that a util 
only in time or not at all, is a reason for allowing a liberal 
return on the money invested in the enterprise; but it does 
not make past losses an element to be considered in dec#l 
ing what the base value is and whether the rate is con 
fiscatory. A company which has failed to secure from 
year to year sufficient earnings to keep the investment un- 
impaired and to pay a fair return, whether its failure was 
the result of imprudence in engaging in the enterprise, 


ity may reach financial success 


or of errors in management, or of omission to exact proper 
prices for its output, cannot erect out of past deficits a 
legal basis for holding confiscatory for the future, rates 
which would, on the basis of present reproduction value, 
otherwise be compensatory. 

A company which had never had a deficit would 
be at least as valuable as one which had overcome past 
deficits, it was argued in showing that past losses do not 
tend to prove present values. The opinion continues: 

In determining the value of a business as between 
buyer and seller, the goodwill and earning power due to 
effective organization are often more important elements 
than tangible property Where the public acquires the 
business, compensation must be made for these, at least 
under some circumstances. (Citing cases.) And they 
like past losses, should be considered in determining 
whether a rate charged by a public utility is reasonable 

But in determining whether a rate is confiscatory 
goodwill and franchise value were excluded from the base 
value in Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S 
655, 669. (Citing other cases.) Going concern value and 
development cost, in the sense in which the master used 
these terms, are not to be included in the base value for 
the purpose of determining whether a rate is confiscatory 

The master had also allowed an item for brokerage 
fees simply upon the evidence that a 4 per cent fee is 
customarily paid upon money procured by bankers for 
such enterprises. Upon this point the learned Justice 
said: 

If base value were to be fixed by the money expended, 
brokerage fees actually paid might with propriety be in 
cluded, as are taxes paid pending construction. But as the 
base value considered is the present value, that value must 
be measured by money; and the customary cost of obtain 
ing the money is immaterial. We cannot say that the court 
erred in refusing to include in base value an allowanc 
for hypothetical broker’s fees 

In determining net earnings the master deducted 
from gross revenue, among other items, the full amount 
expended for maintenance during the year ending June 
30, 1920. This amount was unusually large because 
during the war the property had been admittedly under- 
maintained. The court, however, substituted for this 
amount an estimated proper charge for current mainte 
nance. In holding that the lower court did not fall 





Justice said: 


into error in so limiting this allowance, the learned 


The proper annual charge for maintenance is the 
amount normally required for that purpose during the 
period; it is not necessarily the amount actually expended 


within the year 

The company asked that an annual allowance be 
made for five years to amortize the sum necessary t 
make good maintenance deferred during the war. This 
request was refused as another attempt to capitalize 
alleged past losses. It was also held that the lowe: 
court was correct in disallowing as a part of operating 
expenses the federal income tax paid by the corpora 
tion, because under section 216 of the income tax act 
the stockholder does not include in his taxable income 
dividends received from the corporation, and hence 
this exemption is, in effect, part of the return on the 
investment. 

‘The opinion then continues: 


It is thus clear that both in the year ending June 30 
1920, and in the calendar year 1920, the net earnings of 
the system were less than 8 per cent of its val whether 


the value be estimated on the basis of prude 
“t 


or on the basis of the reproduction cost actually adopted. 





When the court rendered its decision the ordinance had 
been tested for more than a year and a half—a period 
ample in ordinary times to test the current effect e 
rate prescribed and to indicate its probable effect in the 
near future. The times here involved were, however 

a high degree abnormal. It did not follow that, becaus: 
the system had earned less than 8 per cent in 1919 and ir 
1920, it would earn less than 8 per cent in 1921 A rat 
ordinance invalid when adopted may later become valid 
ust as an ordinance valid when made may become invalid 


change in conditions 

[he learned Justice held that as all relevant facts 
necessary to the formation of an opinion as to the prob 
able net earnings of the company in the future were 
before the District Judge, and as there was substantially 
no controversy as to the facts, his prediction that the 
rate would prove inadequate could not be called error 
Furthermore it was pointed out that three years having 
elapsed since the Board restored the five cent rate 
there was no cause to believe that the Board would not 
give full consideration to an applicat for change in 


rate, should such an application be now made to it 
\ccordingly the decree was affirmed 

The case was argued by Mr. William E. Tucket 
for the Company, and by Messrs. Frank 8. Anderson 


and James W. Wayman for the City authorities 
Public Utilities (f)—Rate Regulation 
A Public Service Company is entitled to a fair return 
on the actual reasonable investment in the property de- 
voted to the use of the public, rather than the reproduction 
cost thereof less depreciation. 
Courts have no rate making powers. The power to 


impound the controverted portion of rates should be exer- 
cised with great caution and used only to preserve the 


status quo. 


Nex ton \ Cons lidated Gas ( F Ng Ww Y rk 
No. 257, Consolidated Gas Co. of New York v. New 
ton, No. 258, and Same, No. 288, Adv. Ops. 305 


Chapter 125 Laws of New York, 1906, required 


] 


the Consolidated Gas Company to sell gas of a certain 


quality at no more than eighty cents per thousand feet 


In January, 1919, the company brought suit in the 


District Court for the Southern District of New York, 
iscatory. 


to enjoin the enforcement of this rate as con 


The court appointed a Master who heard testimony 
and brought in a report which concluded as follows: 
On the basis of the prices, rates of and sts pre 
vailing during the eight months beginning 
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cost of making and distributing gas has been such as 
allow a very small, if any return, on ev-n the actual 
stment; and since September 1, 1919, the’cost of mak- 
g and distributing gas has been increased in a number 
f respects so that the fair inference is that the complain- 
nt company now finds itself without any return upon the 
nvestment. The conditions found by me have existed 
r more than a year last past, and to a lesser degree 
r at least a year before that time, and will continue for 
least a considerable period of m dean the end of which 
nnot now | orecast. Upon such a situation and such a 
rospect, I think that tl mplainant company has shown 
tself, clearly and | nd all reasonable doubt, entitled 
relief from tl statutory limitation on its rates, but 
at its rate of return should be calculated, not upon the 
resent high reproduction cost of its property, with or 
without the deductior1 f observed or actual depreciation, 
whatever manner computed, but upon.the actual, reason- 
le, investment in the property devoted to the service of 
» complainant’s consumers 
The court held the prescribed rate had been con- 
atory since January 1, 1918, and would continue to 
so, and in a decree entered \ugust 11, 1920, enjoined 
forcement of the Act on condition the company 
uld not charge more than $1.20 per thousand cubic 
and on the further condition that it would im 
und collections above eighty cents per thousand cubic 


et for ultimate ution in accordance with what- 


er rate might be subsequently established by com- 


etent authority. 

Pending an appeal, the trial court undertook to 
\dify the decree by directing that the excess derives 
lify the d t that tl lerived 
mm sales above eighty cents per thousand feet should 
impounded until three months after determination 

f the appeal here or until a rate should be fixed by 
mpetent state authority, and further, that such sums 
ould be subject to ultimate distribution “as nearly as 
iy equitably be done” in accordance with that rate 
id the approved principles and findings relative there- 

The Supreme Court affirmed the decree with cer- 
tain modifications and remanded the cause for further 
ceedings. 

Mr. Justice McReynolds delivered the opinion of 
e Court. After stating the facts, he said: 

Equity Rules 75 and 76 direct that records on appeal 
hall not set forth t evidence fully but in simple con- 
lensed form and require omission of non-essentials and 
mere formal parts of cuments. Without apparent at- 
tempt to comply with these rules and with assent of ap- 
ellee’s counsel, appellants in No. 257 have filed a record 
f 21 volumes—twenty tl usand printed pages—made up 
largely of stenographic rts of proceedings—before the 
Master with hundreds of useless exhibits and many thou- 
sand pages of matter without present value. This is in- 
lefensible practice which we shall hereafter feel at liberty 
) punish to the limit of our discretion—possibly by dis- 
missal of the appeal. These rules were intended to protect 
the courts against useless, burdensome records and liti- 
gants from unnecessary costs and delay. Counsel ought 

» comply with them, and trial courts should enforce per- 
formance of this plain duty 

The learned Justice held that from the careful 
nsideration given to the matter by the Master it 

learly appeared that the eighty-cent rate had been con- 
scatory during 1918 and 1919 and would probably 
mtinue to be s< He dismissed the suggestion that 
ppellants were deni 1 fair and impartial trial. He 
hen said: 

Since 1907 the Ga ompany has been subject to 
supervision by a Commission empowered to prohibit un- 
reasonable rates and the presumption is that any profits 
from its business were lawfully acquired. Municipal Gas 
Company v. Public Service Commission, 225 N. Y. 89, 99. 
Mere past suc uld not support a demand that it 
ontinue to operate indefinitely at a loss. The public has 

such right in pect of private property although 
ledicated to public use. When it became clear that the 


prescribed rate had yielded no fair return for more than 
a year and that this condition would almost certainly con- 
tinue for many months the company was clearly entitled 
to relief. 

After disposing of certain minor contentions of 
the appellants, he said: 

The Gas Company complains of the limit of one dollar 

and twenty cents per thousand cubic feet up to March 1, 
1921, as a condition to continuation of the injunction, and 
also because sums above eighty cents per thousand were 
impounded for ultimate distribution in accordance with 
any rate which might be fixed thereafter by competent 
state authority. 

It was within the court’s discretion to grant the in- 
junction upon terms and we cannot now say that the 
limitation upon charges amounted to abuse. But grave 
injustice may result from action of this kind and the 
power should be very cautiously exercised. . . . It was 
error to direct ultimate distribution of the impounded 
funds in accordance with any subsequently approved rate. 
Rate making is no function of the courts and should not 
be attempted either directly or indirectly. After declar- 
ing the eighty-cent rate confiscatory, the court should not 
have attempted, in effect, to subject the Company for an 
indefinite period to some unknown rate to be proclaimed 
in the future upon consideration of conditions then pre- 
vailing. 

As to the amendatory decree entered in February, 
he said: 

The precise result of the February decree is some- 
what doubtful, but we may treat it as an attempt to pre- 
serve the status quo in order that this Court might finally 
and completely dispose of the whole matter. Thus inter- 
preted the decree (No. 288) was within the court's dis- 
cretion and as there was no abuse of -this discretion it 
must be affirmed 

In accordance with the view of the Court, he 
directed the release of the impounded funds, and con- 
cluded his opinion as follows: 

It seems proper to add that we do not intend by any- 
thing said herein to intimate what would have been a 
reasonable rate for the sale of gas under the circumstances 
disclosed. The eighty-cent rate was confiscatory; the one 
dollar and twenty-cent maximum imposed by the court 
during a specified period as a condition to the injunction 
was a limitation in favor of the consumers. 

The case was argued by Mr. Wilbur D. Chambers 
for the State authorities; by Mr. John P. O’Brien for 
Edward Swann, and by Mr. John A. Garver for the 
gas company. 

Public Utilities (g)—Refund of Rates 

A public service commission may redress insufficient 
service by ordering the refund of an appropriate percentage 
of rates collected from the public. 

Oklahoma Natural Gas Co. v. Oklahoma, No. 37, 

lv. Ops. 331. 

Three petitions were filed before the Corporation 
Commission of Oklahoma against the Oklahoma 
Natural Gas Company, a corporation engaged in trans- 
porting gas from Cushing, Oklahoma, to Oklahoma 
City, and against the Oklahoma Gas and Electric Com- 
pany, the company supplying the gas to the public. 
These petitions charged these companies with various 
delinquencies in the performance of their duties as 
public service companies, and asked various sorts of 
relief according to the respective standpoints of the 
petitioners and their conceptions of remedies. The 
Corporation Commission, empowered to supervise pub- 
lic utilities, fix rates, and make regulations with the 
force of statutes, heard the evidence and found that 
the quality of the gas supplied by the companies was 
deficient, but that in other respects the Companies were 
fulfilling their public duties. The Commission ordered 
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that discounts of various amounts from the payments 
istricts should be al- 


made by consumers in certain d 
lowed. The Oklahoma Natural Gas Company brought 
the case to the Supreme Court of Oklahoma, contend- 
commodity for which the 


ing that “natural gas is a 
ent on a quantum basis, as 


; ' 


utilities are entitled to payn 


shown by meter readings, and the adequacy and in- 
adequacy of service does not enter into the payment 
of bills.’ The Court rejected the contention and 
affirmed the order of the Commission 
upon the theory that, inasmuch as the maximum compensa 
tion of the Gas Company is allowed upon the basis of 


is not kept to this 
uld be graded in 


adequate service, where the service 
standard the rate charged the 
proportion to the falling off in eff« 
The method by which the Commission had solved 

the problem, as embodied in the order, was approved. 


Upon appeal to the Supreme Court of the United 


pupil shic 


1ency 


States the judgment was affirmed 

Mr. Justice McKenna delivered the opinion of the 
Court. After pointing out that the action of the Con 
mission was based not on deficiency in the natural vol 
but upon the failure of the Company to 


ume of gas 
essure to render efficien 


transport it under 
service, he said: 


sufficient p1 


The Company assails th conclusions as depriving 
it of property without due process of law. We cannot 
assent. Both the Commission and the Supreme Court 
decided, construing the charter of the Company, that it, 
the Company, was required to render efficient service, and 


concur in that view. and that it was competent for 


we 
the State to compensate the deficiency in the service 
deficiency in the supply of gas—by a rebate of the pay 
ments tothe Company. The percentage of reduction and its 
adequate relation to a deficiency in service were neces- 
sarily determined by the Commission from the case as 


Supreme Court upon conisderation 
affirmed the determination as a just and supported rela 
tion. In the judgments of the Commission and the Court 
we are unable to see error, certainly not an infringement 
of the Fourteenth Amendment 
We repeat, therefore, the 
and Court were m 
requirement of the impossible 
the determination of what the fr 
required and the obligation to perf 
perform justified a reduction of the f 
paid a proportionate repayment 
We are not called upon, theret 


presented to it, and the 


action of the Commission 
nted by the Company, a 
It was simply and clearly 
unchise of the Company 
rm it, and the failure to 
es charged or it 


+ 
t, aS 


repres¢ 


re to review or answer 


mpany based upon th« 


the interesting argument of the (¢ 
contention that the order of the Commission imposed upot 
the Company the impossible or the unreasonable. It im 


posed, we repeat, the performance of the service that the 
Gas Company had | 

The case was 

Gas Company and Mr. | 


authorities. 


igreed to per 


ued by Mr. ¢ B. Ames for the 
harl H. Ruth for the State 


forn 


ro 
irg 


Admiralty—Error in Instruction 

Error in failing to instruct the jury in consonance 
with the rules of maritime law in an action against a vessel 
owner to recover damages for injuries sustained by a sea- 
man will not require the reversal of a judgment in favor of 
the plaintiff where the record discloses that no injury could 
have resulted from the erroneous theory adopted hy tbe 
court. 

Carlish 
Ops. 564. 

Ole Sandanger sued in a state 
damages on account of injuries suffered on board peti 
tioner’s motor boat while afloat in navigable waters 
The Company or its agents filled a can labeled 
oil” with gasoline, which Sandanger used to kindle a 
resulting explosion. No 


Packing (¢ 7. Sandanger, No. 195 Adv 


court to recover 


. 
Coa 


t 


fire, and was injured in 
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life preservers had been placed on board and the in 
juries were aggravated by the delay involved in looking 


for one before jumping into the water. 


The trial court charged the jury according to tl 


common law rules of negligence, to the 


le 


committed by the packing company or 


acts was 
agents, in the absence of contributory negligence 
Sandanger. Judgment against the packing compa 


effect that 
plaintiff could recover if either of the alleged negliger 


( 


? 


was affirmed by the Supreme Court of Washingto 


and on writ of certiorari to the Supreme 
United States was again affirmed. 

Mr. Justice McReynolds delivered the opinion 
the Court. He said: 


We have heretofore announced the ge rai doctt 
concerning rights and liabilities of the parties when « 
of a crew sustains injuries while on a vessel in naviga 
waters. 

“The vessel and her owners are liable, in case a sea 
man falls sick, or is wounded, in the service of the shiy 
to the extent of his maintenance and cure, and to | 
wages, at least so long as the voyage is continued 

“The vessel and her owner are, both by English a 
American law, liable to an indemnity for it es receive 


by seamen in consequence of the unseaworthiness of tl 


ship, or a failure to supply and keep i 


appliances appurtenant to the ship 


“All the members of the crew, except rhaps tl 
master, are, as between themselves, fellow servants i 


hence seamen cannot recover for injuries sustained throug] 


he negligence of another member of the crew beyo1 
he expense of their maintenance and cure. 


‘ 
“The seaman is not allowed to recover indemnit 

for the negligence of the master, or any member of t 
crew, but is entitled to maintenance and cure, whether 
the injuries were received by negligence r accident 


Citing cases 

It was declared that these general rules of 
maritime law apply, whether suit be instituted 
admiralty or a common law court, 


but although 


trial court did not charge the jury in accordance wit! 
ant 


these rules, and so fell into error, this error was 
enough to upset the judgment, as the record disclosed 


that no injury could have resulted therefrom 
learned Justice said: 
the prevailing hose wate 


Considering custom 


rl 


and other clearly established facts, in present caus 
we think the trial court might have told the jury tha 
vithout regard to negligence the vessel was unseaworthy 
vhen she left the dock if the can marked “coal Pig 
tained gasoline; also that she was unseaworth lit 
preservers were then on board; and that if thus unsea 
worthy and one of the crew received damage as the direct 
result thereof, he was entitled to recover mpensator 
damages. (Citing cases.) The verdict shows that the jury 
found gasoline had been negligently placed in the can or 
that through negligence no life preservers were put 
board, or that both of these defaults t that as 
result of one or both respondent suffered injury w it 
contributory negligence on his part. In effect the charg 
vas more favorable to the petitioner than it could ha 
demanded. and we think no damage could ha resu 
from the erroneous theory adopted by the trial court 
The case was argued by Mr. J. Harry Covingt 
for the packing company and by Mr. Maurice M 


Micken for Sandanger 





CONTRIBUTIONS 
of editors wish the 
the Association to feel that the JOU 
forum in which every question of br 

to the profession in general may be d 


lhe board 
RNAI is 





members of 


a 


ad interest 
scussed. 


(rticles and letters are welcomed and those 
who send them may be assured that they will 
| receive prompt and careful attention 




























special Committe 


Suance ol 


HIS Committ: ppointed in put 
resolutiot ted by the Executive Commit- 


tee at Lam} 1, January 8, 1922, to devise 
yS tor promot { study of and devotion to 
erican institutior nd ideals. We have inter 
eted this resolut laying upon us the duty to 
epare a prog! nder which the lawyers of the 
ited States, co oy ting with every patriotic so 
and organizatio1 nd with every true Amer- 
man and mat hall be urged to join in an 
rnest effort t tem the tide of radical, and often 
isonable, attacl ur ( itution, our laws, 
courts, our | ng bodies, our executives 
ur flag, t t ction our dormant citizen 
to abolish ig ( nd crush falsehood, and 
ing trutl s of citizenship. 
We therefor 1 the follown y report 
On every hat 1 ested pet it iwainst 


On November 21, 1921, the President of this As 

















ation in a1 | t State Bar Association, 
1a g W ar there has 
en carried ry throug 4 rganiza- 
in certa magazines, and, more unfor 
ate still, by a substantial num teaching force 
ur schools opaganda against the 
stitutions under ind par rly directed 
nst the li 101 leral St Constitu 
s. This propaganda " 1s as well as a 
gt Ss one \ t 1 from the 
Zz gs I i gal i it has 
tl am st ind anar< tK The 
ane nen a | 1 neé th a a 
nment per 2 1 which to 
ction itellige 4 Lily \ e to be a 
ng 2 rnme t ire em 
es superior able C i f the 
ws existing g I \ vw ha 
The auth iga d rious 
iys, but gh rsistent att 
xisting cond S » 1 
es ce vert t I t 
1 or siniste ge r g , 
ve \ t t 
ools who bun ist " ivesti 
vat r ‘ r seeker t il ~ c c a 
it high g s le ( 
gestive quer! T i rw 
xis S g 
hers for a leg ‘ irts. O 
llege protessor, wi ipying an important chair 
great university, wrot k not long ago in which, 
idition to radical « ews, he devoted one chaptet 
he question a t e rela- 
as it has exist r ages t I mentally 
rong; and in another ter queried as to whether the 
hristian religion was t man-made~and out of date 
have no objection to this gentleman entertaining these 
iews or raising thes¢ f in his own mind, or argu 
g them with adu I do seriously object to having 
im paid a salary t t these questions into the ut 


nformed minds of tl ng generat 
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lhis is a conservative expression of actual con 
litions. 

Profound ignorance of the simple principles of 
our American government is an ever-growing men 
ace. All around us is evidence of loss of faith in the 
fundamental principles of our institutions. 


The Constitution 


Many of our people are convinced that the Con- 
stitution was intended as an aid to the rich and 
powerful. That is affords unwarranted immunities 
to the railroads and other great corporations, and 
is an instrument of oppression to the poor, 

They do not know that the Constitutional lim- 
itation invoked by the corporation to protect its 
property in time of danger is exactly the same limi 
tation upon which the widow, the working man and 
the farmer rely to guard their possessions against 
wrongful invasion. 

They do not know that no man is so poor or 
so obscure, that he cannot, in the hour of threatened 
injury, turn to the Constitution as his protection 
against the wrongful acts of the rich and socially 
prominent 

We are convinced that if it could be submitted 
to a vote, a large number of our citizens would vote 
in favor of abolishing the Constitution entirely. 


The Courts 


Gross ignorance of, and bitter prejudice against 
the courts are manifest in. every community. We 
boast, and we have a right to boast, of the marvelous 
achievements of modern civilization. The most 
wonderful thing that civilization has brought to the 
human race is not our music, our literature, our 
sculpture, our architecture; not our accomplish- 
ments in science and invention. The most wonder- 
ful—the most marvelous thing which civilization 
has brought to the human race is a method and a 
tribunal for settling the differences between men 
in an orderly and a peaceful way. Men are so con- 
stituted that they will disagree. Perhaps the foun- 
dation of this human trait is selfishness, perhaps it 
is pride, perhaps it is the love—nay, the demand— 
for justice which exists in every human heart. In 
the olden days the differences between men were 
settled by brute force. This made the strong man 
the master. This was true not only of individuals, 
but also of nations. War, with rare exceptions, has 
been the only instrument to settle international dif- 
ferences. We have not yet fully completed the es- 
tablishment of a tribunal, universally recognized, to 
settle international disputes, but the great heart of 
humanity is filled with the hope that out of our 
recent World War will come the solution—that an 
international court will be established which will 
forever end war and its hideous consequences. 

\fter centuries of crude efforts, the human race 
has found a way to protect individual rights, and to 
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restrain and punish wrong. This tribunal now pro 
vided in all civilized nations is called a court. To 
define and direct and restrain human actions—to 
provide for the punishment of wrongdoers, we have 
rules of conduct called laws. The purpose of a court 
is to administer these laws. In this country laws 
are enacted by the people. So that now, instead of 
grasping in angry passion the battle-ax or the blud 
geon as did our ancestors, we turn to the law and 
to the courts for the punishment of those who do us 
wrong. The law and the courts are the only barriers 
that stand between us and anarchy. When men 
ignore the courts and defy the law they become 
savages. Mob rule turns back the hands upon the 
great clock of time and sweeps away the greatest 
achievement of civilization. Confidence in the law 
and in the courts is the demand of this troubled 
hour, The duty to maintain law and order in times 
of peace is just as sacred as the duty to uphold 
power and the dignity of the Nation in times of war 

Unfortunately the people know but little of the 
work of the courts. They read occasionally of some 
apparent miscarriage of justice, but they know noth 
ing of the hundreds of thousands of cases tried each 
year in the thousands of courts in this country in 
which no claim is made by any one that substantial 
justice is not administered 

It is most unfortunate that large numbers 
labor under the mistaken notion that judges in de- 
ciding cases have full power to do as they please 
They have never learned the great truth expressed 
by Chief Justice Marshall, that this is a “govern- 
ment of laws and not of men,” and that every judge 
upon the bench, from the Chief Justice of the Su 
preme Court of the United States to the police 
magistrate, is just as firmly bound by the law as is 
the humblest citizen. 

They do not realize that every judge has taken 
a solemn oath to administer the law as it is, no 
matter how much he may wish it were otherwise. 


Injunctions 

Because injunctions are issued in certain cases, 
judges are bitterly criticised, when to deny the right 
of injunction would be to violate the judicial oath 
(the law requires the given action). It is much bet 
ter for individuals and for society that wrong should 
be prevented than to award damages after wrong is 
done. It is better to prevent the forest fire than to 
attempt to reforest the devastated region. 

Yet at a recent convention it was unanimously 
declared that 

The continued exercise of this unwarranted power is 

a blasphemy on the rights and claims of free men of 
America. 

Confidence in the courts must be revived. Faith 
in the justice of America must be restored. 

In this country, the people can have any law 
they desire, provided they take pains to organize 
and crystallize public sentiment. Resistance to au 
thority is resistance to the will of the people. No 
official can speak with authority unless he finds such 
authority in the law of the land 

Gross Indifference of Our People 

The gravest danger is the gross indifference of 
our people to the duties of citizenship. 

The fathers of the Republic wrested political 
power from Parliament and the King to vest it in 
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the people. From the moment that the Constitutix 
was approved no man, no body of men, no class, 1 
official, except the people, could enact a law, 
none save the people, or the chosen representati 
of the people, could enforce it 

Out of all the experiments in government, t 
in all the thousands of years of the existence 
the human family, our government was born. | 
yf the centuries of human struggle, emerged at 
a government with a written constitution. For 1 
first time in human experience guarantees of fr: 
dom of worship, freedom of thought, freedom 
speech, freedom of the press, and freedom of own: 


ship of property, were enshrined in a written cove 
int—in the Constitution of the United States. This 
government rests upon the will of the people. 

Now we are facing this problem: What shall 
become of the government by the le if tl 
people refuse to govern? 

Under our plan, the will of the people is 
pressed at the ballot box. The right to vote is 
glorious privilege. The destiny of the nation rest 
upon its intelligent exercise. 

In the presidential election of 1920, only 2¢ 
657,866 legal voters went to the polls out of 54,42 
332 persons of voting age in the United States, being 
barely more than 50 per cent of the legal voters 
of the entire country. 

Never in our history has there been so mt 
of hatred, and prejudice, and suspicion, and gree 
and malice; never has there been more division a 
strife; never so little effort to pull together in 
exercise oO! common purpose to improve soc 
ind industrial conditions. 


Our Form of Government Now Challenged 


The harvest of anti-Americanism is ripenins 
Our form of government is challenged, not alone 


upon the soap-box, not alone by oath-bound secret 
societies that cloak their deadly hatred of free pr 
ciples under the guise of patriotism, but by m« 
“in the seats of the mighty.” Our proud boast | 
been that, in our Constitution, we have a Bill 
Rights, guaranteeing to the humblest certain 
alienable privileges which cannot be destroyed 
executives, by courts, or by legislative bodies; 1 
even by a majority of the people themselves. For 
nearly a century and a half the courts have guarded 
with zeal and courage this Bill of Rights. 

Now comes a member of the United States 
Senate, who charges our Supreme Court, the 
court in the world, with usurping power, and wl 
demands that our written Constitution shall 
wiped out. The proposal that legislative bodies 
elected by a mere majority of the people shall 
clothed with supreme power, can mean nothing less 


} 


than the destruction of our written Constituti 

Under such proposal, the American people art 
guaranteed freedom of speech only until some legis 
lative body declares otherwise ; our people may have 
religious freedom—freedom of worship—only until 
a legislature otherwise decrees. We may have free 
dom of press, freedom of thought, freedom to ow! 


property, only until a majority of the people 

through their representatives, shall announce the 
I 

destruction of these sacred rights \ man’s house 


may be his castle, his contracts may be sacred, only 
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til the legislative pen is drawn through the most 


red proclamation ever issued to the world. 

This movement not merely an attack upon the 
rts; it is an attack upon our form of government 
vovernment by the people under a written Con- 
tion. It is a most heartening symptom that 
rouses so little interest and so little public con 
nation. It is apparent that very many 
ur people do not realize what this destructive 
sal means, ¢ they have little interest 


tne questions inv¢ 


The Challenge Has Been Accepted 


But this challenge ur institutions and of our 

of government | veen accepted. The bar of 

rica will stand fi for the oath which they 

taken, to defend the Constitution of the United 

States. They will defend the Constitution whether 

ttack upon it « m those in official life 

se who ope antagonism to every- 
\mericat 


The Remedy 


Chere is but on é 


l il ills 


essential 


natior 


ition Knowledg inspirahion are 


ive \merica! 


B th merely im 
ng knowledg erican citizenship should 
patriotisn sm is not of the intel- 
iione it is vé y é the spirit and of the 
It cannot be taught by merely imparting 
mation. It car taught by a mere discus- 
of principles. Religion is of the spirit; so is 
iotism. 
In teaching « p, the real essential is 
1osphere \t must be made to the 
t, to the spirit and to the emotions, as well as to 
intellect. 
Gratitude must leveloped, pride must be 
ised, love must be inspired. We doubt whether 
le can be stirred, or whether love can find a place, 
ny heart in which gratitude is not alive 
Che college or university which confers a de 
upon any student until such person under- 
nds and feels that under Constitution this is 
yvernment by the people, with self-imposed limi 


enition of inalienable 
f destruction of the faith 


tions based upon rec 
ts, is sowing the se 


f the fathers. 


Every college graduate is a center of influence 
the community in wl he lives—a center of in- 
nee for good or evil And whether such influ- 

be for good or for evil depends largely upon 1m- 
ssions gained during llege days. The schools 


re consider graduating a 
ur government than a 
consider graduating, a 


America should ni 
- } fa civn 
lent who icK 


ol of theology s! 
ister who lacks faith in God. 
Socialism is being taught in some of our schools 
colleges. We are afraid of the teaching of 
ialism as one of theories of government, 
t we do object to its presentation as the only true 
ry. We do object to the teaching of the social- 
stic premise that our present form of government ts 
vorthy of respect should be away 
Until the faith of Washington, and Jefferson, and 
milton, and Frank! d Madison, and Lincoln 
been crushed iot 1 loyalty and 





swept 


ism and io 





confidence have been driven out of the heart, there 
is no room in the American conscience for the gos- 
pel of the socialistic agitator. 

Our Constitution may be amended, new laws 
may be made, old laws may be repealed, but every 
change which is made must be made in a constitu- 
tional way. The nation must stand as it was builded 
upon the foundation laid by the fathers. It will al- 
ways be a government by the entire people. No 
group, whether it be called a soviet, or a syndicate, 
or a commune, whether it be composed of capitalists 
or of the proletariat, whether it be made up of em- 
ployers or of employees, of millionaires or of pau- 
pers—no group will ever rule in this country. 


Recommendations 


Your committee recommends: 

(1) The appointment of a standing committee, 
to be known as the “Committee upon American 
Citizenship,” composed of five members, represent- 
ing different parts of the United States. 

(2) Such committee shall establish a bureau to 
have active charge, under its direction, of the edu- 
cation, training and development of a better citizen- 
ship. 

(3) Such committee and the bureau established 
by it shall be non-partisan and in all political con- 
troversies and in all disputes between employers 
and employees, to the end that their power and in- 
fluence in the field of the development of true citi- 
zenship shall not be weakened by any feeling that 
the American Bar Association and its agencies are 
representative of any particular class. 

(4) The activities of the bureau shall be di- 
rected toward: 

(a) Arousing patriotic effort of the members 
of the Bar in every state, utilizing to this end the 
state, city and county bar associations, and co-ordi- 
nating with all societies having the same ends in 
view. 

(b) Arranging programs and outlining plans 
for patriotic community effort. 

(c) Impressing upon members of the Bar that 
they are called to duty as leaders in educational and 
patriotic effort, and making them realize that they 
are sworn to uphold and defend the Constitution and 
the laws of our country. 

(d) Arranging for the appointment of a com- 
mittee in every community, whose duty it shall be 
to see that the Constitution of the United States is 
taught in every school, public and private, through- 
out the United States. 

(e) Such committees shall report to the bureau 
the courses in each state, the textbooks used, and 
the qualification of teachers for teaching American 
citizenship. 

({) The bureau shall endeavor to have made 
provision for training in citizenship, not only in the 
schools, but for adults who have never had an op- 
portunity to study the simple but important truths 
of this government. Methods should be devised to 
carry into the homes the truth about our institutions 
in order to counteract the falsehoods disseminated 
through the anti-American newspapers, books and 
magazines. 

(g) Realizing that newspapers and magazines 
are the medium of education for our adult citizens, 
we recommend that the bureau, when organized, 
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wherever possible shall arrange for a “Department that the publi ill have enough interest 
of American Citize nship” in all papers, magazines cause to see that monev enoug! | led t 
and journals, the material therefor to be furnished able it to perform the greatest good, a ain sind 






by the bureau if requeste: mend that the Committee on Ameri Citizer 
(h) That the Committe equest the co-ope: shall have thority to call for, and receive 
tion of the Commissionet n Uniform State Law butions to cat n the work—1 tednes 
in an effort to have enacted in each State suitabl ye created posing an obl tio! t - 
laws making a course each year in the study of and ociation, or its membership 
devotion to American iInstitutiol nd ideals part Your ( ommiuttee expreses t rec 

: the curriculum in all school d colleges sustained or suggestions from many lawye 







a or in any manner supported by public funds the Committee, and to numerous 1 
i (5) Your ( ommiuttee 1 impressed witl the ers in schools and olleges, ind to ines 
wonderful work done in past years through the ll of whon ive expressed the tesire t 






“University Scholastic League” organized in Texas service in this great cause. We are sure that 





and now expanded under the title “The Citizenship our Citizenship Bureau is organized these ¢ 






League of American Schools and Colleges.” Th relied upon for real assistance he foregoing 


pe organization realizes the lue of school contests i is intended o1 to be suggestive e peri 










orations, essays and de l tions upon patrioti C ommiuttee viel constituted, | expect 


subjects. It thus arouses the spirit of contest, and work out in detail an adequate ( 
this inspires not only the interest of pupils and stu formity with this report 
dents, but also arouses the interest of the father and 


mother. 








- ‘ ‘ 7 \ 
(6) Your Committee re es that the plans we M 
4 7 e " 7 7 7 \ ‘ 
have outlined will require the use of considerabl WA 






+ money. We feel that the Bar of the country will b« 11M 
liberal in contribution, but we also feel t | 
den should not rest upon the Bar alone. We believe 


FOR A BETTER ENFORCEMENT OF THE LAW 


Special Committee Recommends Many Changes to Make Administration of Justice More E 
tive But Declares Thorough Enforcement of Existing Laws Will G 


Far Towards Solving Problem 
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i forcement, recognizing not only the great honor reason the goverhment aband togethe 
> e ‘ ' ' . 1 ' : - § ’ ; hie 1] t 
conferred upon them, but also the difficulty and lost impeé C subject ronuce re ¢ 
importance of their task, immediately after the ad mayors OF Citt¢ and of coron qd proses 
° ° 1 . 1 ( 1 rs ( tk I | 1 
journment of the convention in September last mcers, and like ofhcial tabu 
‘ . : , plete or conclus ‘ t} S ‘ 
keeping in touch with one another through theit wer Br iad. e,1 , 
: : s art tl st rt of t1 ‘ 
‘ chairman and from time e by personal meet : ; 
. , : it onl isations ot ( 
ings, took up their work under your commisst« Vit ‘ cl 11 rl t 
ore » a ‘ ‘ lt Suc 1) ill 
Che first difficulty which confronted us was 1 14 ' 
. , j ‘ . ‘ - umMcul eL21 il thoroug é 
discouraging dearth of offici formation upon the ha er. your committe 
criminal situation it d State vo othe the source f information it S aanaed 






great civilized country is r behind on tl 1 our committee individually vis lt laren 
portant matter f the country where special EES Pe . 







First Ot all e urge the establisniment ae pression ¢ crime 






the control of the Department of Justice at Was! o the north of us is a countt Ossessing 





ington, of a Federal Bureau f Records nda st same substantive laws, the s 








tistics to which criminal ithorities in the several the most rt milar dot ‘ ny 
states must regularly report; that such reports, sta trv. however. the crimina 
tistics, records, photographs, finger prints, etc., shal similar t vn 
be immediately available to officers charged wit We elieved that é 
j ) hout the Canadian situation mig 7 | 






enforcement of the criminal law throughout th: tuation might be hel nve 







country. Without knowledg the real situatio1 tio1 \ccordingly, one 
it will be impossible thoroughly to diagnose or prop Decembr f last vear, visited the Mont 
erly deal with the problems of crime which confront Loront ind Hamilton, and 1 isit t 
us. penitentiary at Kingston 

Up to 1910 the government, through its censu Inasmuch as the statistics in Chicag ving 
bureau, compiled a report of prison statistics While the work of the Chic izo § I ‘ $sion, 
lacking in some essentials, this compilation still suy fairly accurate, we beg leave t er the contr 
plied much valuable information. In the censu hown by these statistic BE ee 


1920, just when 
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1,196,070 


lom get 
Dr 

ologists 
mentality 
result of 
commit- 
> average 


nan in 


between 

l at once 

id its people 
in smaller tow1 ! n the country. Further, 
administrato1 the criminal 1; i! iunada are 
olutely beyond 1 re of politics. The chief 
l his office 

her police 

compactly 


is there 


are 


\\ he n 
100 that 


may, 1t 1s 


e, interfere if 1 pears that perhaps the defend 
has beer o1 t n insu nt proof \ 
proportiot t} mot eT - . 


a ' tee, crime 
urishes because criminal ‘ape punishment, and 
minals escape pu! ment because there are so 
ny avenues of escape oper he prevalence ot 


abnorn awa Se ; rver cities is 


the result of years of mollycoddling and sympathy 
hy misinformed and ill-advised meddlers. 

in Canada the penalties imposed for crime are 
far more severe than our own. In fact, the theory 
there seems to involve protection to the public, with 
only a secondary concern for the criminal. 

Again, the general character of our immigrants 
is different. The Canadian population is homo 
geneous, Ours inextricably heterogeneous. Several 
lcuropean countries encourage emigration to the 
United States. Some undoubtedly encourage crim 
inal emigration. 

Prior to 1900 we had fewer foreign-born crim 
inals than native born. The Immigration Commis- 
sion appointed by the Sixty-first Congress reported 
that while this was then true, nevertheless the chil- 
dren of the foreign-born, together with the foreign- 
born, contributed a larger percentage of criminals in 
proportion to their number, than the native-born 
vhites. 

\s shown by the United States Census 1910, 
page 110, out of 100,000 of the native-born white 
population there were 312.4 prisoners; out of 100, 
000 of the foreign-born 732.6 were in our prisons, 

Finally, there prevails an undefined but pal- 
pable difference in the attitude toward the law of 
the two men upon the street—the Canadian and the 
\merican. There exists in some of the European 
races an inherited fear of law. This fear comes from 
a time scarcely a century away when the punishment 
of every serious crime was death for the offender. 
lhe races who live across our Northern border have 
not wholly broken away from that influence. 

Following these investigations, your commit- 
tee, in order to ascertain at first hand the conditions 
of affairs in the several centers of population, held 
open sessions: in Washington March 6 and 7, in 
Chicago April 10 and 11, in Joliet Penitentiary April 
12, in New York June 1 and 2, and a final conference 
in St. Paul July 10 and 11. At these sessions a num- 
ber of leading penologists and criminologists ap 
peared and testified. 

In Joliet prison half a dozen of the more intelli 
gent professional criminals gave us the attitude of 
the criminal mind. 

We have been favored with some thousands of 
pages of printed and typewritten matter, most of 
which is of importance and has received our careful 
attention. 

As to whether there actually exists a so-called 
crime wave in this country, we respectfully report: 

In 1880 there were 30,659 prisoners in our peni 
tentiaries; in 1890, 45,233; in 1904, 53,292; in 1910, 
58,800. At our solicitation the Crime Commission 
of Chicago sent a questionnaire to the 85 wardens of 
state and federal prisons in this country, asking that 
information be sent us as to the size and character 
of their prison population. 

From all the data and opinions of experts which 
your committee has been able to gather, we beg 
leave to report that—particularly since 1890—there 
has been, and continues, a widening, deepening tide 
of lawlessness in this country, sometimes momen- 
tarily receding, to swell again into greater depth and 
intensity. At intervals this tide billows into waves 
that rise and break, but only for a time attracting 
public attention. 

In a statement made before your committee, 
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ex-Justice John W.-Goff, ex-recorder of New York, 
summed up the situation thus: 
Officials in some cities claim there is no crime wave 
The newspapers throughout the country claim that thers 


is a wave of crime. 

Be that as it lis Committec 
anyone addressing it, to enter into a discussion whether 
it exists or not; but, at all events, I think it can be safely 
stated that in the history of this country we have never 


may it 1s 1 { Lor 


been before confronted with anything like the criminal 
conditions we have today Not a day passes that 
there there is not recounted in the newspapers some 
terrible outrage involving robbery and murder. . . . In 
my humble judgment, the cardinal fault in the adminis 
tration of criminal justice today is the lack of promptness 
and finality in the administration of the law. Statutory 
regulation and amendment may be of some use, but all 


statutory legislation has had a tendency within the last 
quarter of a century in favor of the criminal. 

The criminal situation in the United States, so 
far as crimes of violence are concerned, is worse 
than that in any other civilized country. Here there 
is less respect for law. While your committee can 
not obtain the exact figures, from all available 
sources of information, we estimate that there were 
more than 9500 unlawful homicides last year in this 
country; that in 1920 there occurred not less than 
9000 such homicides, and that in no year during the 
past 10 years did the number fall below 8500. In 
other words, during the past 10 years, no less than 
85,000 of our citizens have perished by poison, by 
the pistol or the knife, or by some other unlawful 
and deadly instrument. 

3urglaries have increased in this country dur 
ing-the past 10 years 1200 per cent. 

In short, our situation today appears almost as 
bad as that of England, France, Italy, and Spain as 
late as 1837, as portrayed by Lord Bowen. 

Another important phase of this situation de 
serves careful attention. We deem it important to 
note the material difference between the character 
of crime conditions prevailing here and those abroad 
Our regrettable eminence is due in most part to 
crimes of violence against the person and property 
In 1910, out of the 58,800 confined in our state and 
federal prisons, 15,316, or more than 25 per cent of 
all prisoners, had committed homicides. While of 
course this number includes the accumulation of 
years, this awful fact still bears its own significance. 

The evidence before us shows that there has 
been since 1910 a steady and terrible increase not 
only in homicides, but also in burglaries and rob- 
beries. One state has in its different prisons 3547 
inmates; of these 1429 are guilty of taking the lives 
of human beings. Taken at random, a few prison 
records showing the number incarcerated for homi 
cide the first of January of this year will illustrate 
the general situation: 


Population Homicides 


California, San Quentin 2.585 $82 
Nevada 150 26 
Idaho 295 50 
New Mexico 358 77 
Delaware 349 28 
New Jersey, Trenton 1,286 290 
Kentucky . 544 169 
Joliet, Illinois 1,930 454 
North Dakota 235 26 
Georgia 3 547 1,429 
South Dakota 320 } no murders 
{5 manslaughter 
Indiana 1,451 332 
Mississippi 1,590 641 


lowa .. . 155 144 
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Deliberate 
seldom be attempted unless the criminal is art 
In European countries the criminals, as a rule 
armed. 

On the other hand, 
dishonesty of the people, such as larceny, 


murder, burglary and robbery 






not 


in crimes which indicate 


counterfeiting, forgery, fraud and other crime 
swindling, a comparison of conditions demonstt 
that the morals of this country are 

any other of the large countries of the 
American people are an honest people; 
integrity here works to a higher standard 
any other land, the morality of the country 


etter than 

\ orld. 

comme! 

than Nol 


is hig! rent 


the lives of its citizens are cleaner, offenses against ere 
women and children are less frequent and more u that 
versally abhorred. nine 
The criminals of this country number less t 
one-third of 1 per cent of the entire population. O ae 
serious obstacle to the enforcement of the crimi 
law arises from the attitude of the law-abiding « a 
zen when called upon to aid in its actual administ: 7 
tion. The American temperament adjusts itself b. 
sympathy with the accused and a correspondii e 
disregard for the rights of the public. In cases rim 
where much public feeling is aroused the man of revo 
affairs too often deserts the cause of justice. Chiet toda 
Justice Scanlan, of the Criminal Court of Chicag sale 
referring to some labor trials in his court a f signe 
years ago, said: bit 
Three hundred and eighty business men were call & 


for jury service and 379 of them perjured themselves out regu 
of the jury box. 


Want of sympathy, if not actual disrespect > 
the law, reaches up to the highest stations and ¢ eh 
tends down to the lowest. he ultimate enfor inl 
ment of the law rests upon the jury box. If th “te. 
average American citizen had without sympathy ne 
prejudice performed his duty this terrible rec ‘lia 
would not have to be written. ’ nl 

In a general way the committee has endeavor leat 
to consider the question in a three-fold aspect: 

First, the extent of lawlessness in this country the g 
and a comparison as between the conditions in this take 


country and those in other civilized nations tions 


Second, the causes of lawlessness vhiel 
Third, suggestions as to possible remedies. state: 
Crime and lawlessness in the United States unt 
have been steadily on the increase and out of pr great 
portion to our growth, and there has been a steady ther 


f 


and growing disrespect for law. In our opinion tl e 
is not a result of the war. We do not find tl 


é 
i the pi \ 
) 


portional increase in crime from 1916 to 1922 great right 


than from 1910 to 1916, and we have not been al cept f 
to discover that crimes of violence have material thatt 
increased in France, England, or Canada during right 
since the war, although the effects of the war nat ed 
rally must be more marked in those countries. iled 

It is our united opinion that the means provide ere 


in the United States for with crime and V 


coping 


criminals are today neither adequate nor efficient to am: 
for example: ters oO 

First, we find that the parole and probati V 
laws, as administered, very generally fail to accon ppea 
plish the purposes for which the laws were designe vurt. 
and weaken the administration of criminal justic V 
We recommend that first offenders, and first « tion li 














For 

lers only, should be eligible for probation. The 
ry of the law, of course, is that the prisoner, on 
unt of his good conduct, and where it has been 
nonstrated in the opinion of expert parole au 
rities that it is safe for the public generally, 
uld be released. It nquestionably true that in 
stantially all of t ses, no m ‘r what the 
1e nor how hardened the criminal, the boards of 
ole, with little if y discrimination, have re 
ed the prisoner at the end of the minimum of 
sentence. Those responsible for such administra 
overlook the purposes of punishment as a deter 


safety of the public, and 
efeat the very purpose of the law. We recommend 
it the indeterminat: should be 
dified so as to apply to first offenders only, and 
believe, too, tha . 


t, disregard utter! 
law 5 


sentence 


t neither probation nor parole 


uld be permitted those convicted of homicide, 
rglary, rape or hig! robbery. 

Second, we find that over 90 per cent of the 
irders in this country are committed by the use 
pistols. We find tl the laws prohibiting the 
rrying of firearms or deadly weapons are ineffec 


rk to the benefit of the 
minal rather th: ie law-abiding citizen. The 
volver serves no useful purpose in the community 
lay. We recommend that the manufacture and 
e of pistols, and of cartridges or ammunition de 
signed to be used in the shall be absolutely pro- 
bited, save as such manufacture shall be necessary 
governmental and official use under proper legal 
egulation and control 
Third, we find the causes for delay in criminal 
ses so varied and the conditions so differing, that 
e hesitate to make specific recommendations. Cer- 
nly it is true that the criminals and not the public 
enefit by these delays. The Constitution provides: 
n all criminal pross the accused shall en- 


e—in fact, that the 
Sie tee Ot 


utions, 


the right to a speedy trial.” As everyone fa- 
iliar with criminal secution knows, this is the 
nd of enjoyment that few charged with crime 
esire. 

Dilatory motions, such as motions to inspect 


which the trial judge may 
n almost indefinitely; mo- 
ms for an reg indictment, from 
hich, if granted, the prosecution in many of our 
ites has no right to appeal; adjournments on ac 
unt of other engagements of counsel, a privilege 
greatly abused in some jurisdictions, and many 


e grand jury minutes 
ke under considerati 


order dismissing an 


ther causes for delay accrue to the benefit of 
e law-breaker. 

We recommend that the state be given every 

s @ 


ght to appeal now enjoyed by a defendant—ex 
pt from a verdict of not guilty, and we recommend 
at the prosecutor in a criminal trial shall have the 
right to call the attent of the jury to the fact that 
e defendant has failed to take the stand or has 
iled himself to contradict or deny the testimony 
fered by the prosecution 
We recommend that the state be given the right 
amend the indictment upon proper terms, in mat 
rs of form. 


We recommend that there should be but one 
ypeal from a judgment of conviction in the trial 
yurt. 


We recommend that there be enacted legisla- 
iu i iges or courts 


in limiting the time during which ju 
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may hold under advisement dilatory motions made 
in criminal trials; that at the expiration of such 
time, without action, such a motion shall be deemed 
to be denied. 

Fourth, we find that in some of the states the 
jury is the final judge both of the law and the facts. 
The court may inform the jurors as to the law, but 
he must instruct them that while he has expressed 
his opinion, they must be the final judges, not only 
as to the facts, but as to the law, and its application 
to the evidence. Thus it is clearly within the power 
of jurors absolutely to nullify the laws of a sov- 
ereign state and there is no appeal on the part of the 
government from their determination. We believe 
that such a condition is absolutely subversive of a 
government of law and we recommend the repeal of 
such statutes. 

Fifth, we find in various jurisdictions glaring 
abuses in the matter of bail, both in the amount im- 
posed and in the sufficiency of security offered. 

Sixth, we find that further legislation should be 
enacted by the Congress to punish and prevent 
lynching and mob violence. 

Seventh, we find that more stringent laws limit- 
ing and controlling immigration should be enacted 
and enforced. 

Eighth, we find that the bill now pending in the 
Congress, increasing the number of United States 
District Judges and conferring powers upon the 
Chief Justice and Senior Circuit Judges to have 
supervision over the work of the courts and see that 
the dockets are kept clear, should be enacted. 

Ninth, no meritorious case, whether civil or 
criminal, that is cognizable in the courts of the 
country, ought to be denied the services of an able, 
courageous and loyal advocate. And no man or 
woman, however bumble, ought to be able to say in 
any American community that justice is too ex- 
pensive for the poor. We therefore urge that in 
every community the members of this association 
volunteer to aid, without fee, the worthy poor who 
are being oppressed, defrauded or otherwise 
wronged, and who have not the means to employ 
counsel. 

Tenth, first offenders must be segregated from 
veteran criminals, for the jails throughout the land 
today are breeding places for crime, and the young 
and thoughtless who may often be reclaimed, are 
taught by professional criminals to scorn the re- 
straints of society; and in this connection we may 
well consider the extension of psychopathic labora- 
tories established as adjuncts to the criminal courts. 

From what has been intimated, many more 
specific recommendations could have been made 
which, if adopted, might improve the efficiency of 
our courts. But in the opinion of the committee it 
is not necessary to wait another day, or to wait for 
new laws. Such laws would be helpful, but if we 
honestly and thoroughly enforce those which we 
already have, we shall have traveled a long ways 
towards the solution of the problem. 

Respectfully submitted, 
Wititiam B. Swaney, Chairman, 
Marcus KAvANAGH, 
Cuar_es S. WHITMAN, 
Wape H. EL tis, 
CHARLES W. FARNHAM, 
Committee. 
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